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INTRODUCTION 

Acquired immune deficiency syndrome (AIDS) confronts society 
and the law with a host of problems. Employment discrimination 
has already arisen as one of the more contentious of these prob- 
lems. AIDS has several unique aspects that make employment 
discrimination issues controversial and complicated. First, there 
is neither a vaccine nor cure for the disease. Second, it appears 
to be 100% fatal. Third, it 1S contagious. These three factors 
have caused considerable fear in the populace directed towards the 
victim or carrier of the disease even though it is believed to be 
almost impossible to contract the disease through casual contact 
with a carrier. Fourth, in the United States it has been a 
disease primarily limited to male homosexuals and intravenous drug 
abusers. Homcsexuals, although generally not favored in our 
society, have proven to be a very vocal and assertive force in 
demanding protection from all forms of discrimination. Fifth, a 
person may be contagious but asymptomatic for years. It is not 
yet known how many:of these asymptomatic carriers will go on to 
develop AIDS; estimates range from 4% to 100%. Sixth, there are 
medical conditions between AIDS and asymptomatic carriers of the 
AIDS virus where the victim suffers from various physical mala- 
dies. This is generally know as AIDS related complex (ARC). 

Victims of AIDS and AIDS related conditions are discriminated 
against for many reasons. Fear of contagion, which bears on 
customer preference, co-employee concerns, and the employer's own 


fear and prejudice, is one reason. Discrimination may also be 





based On concern over increased medical and life insurance pre- 
milums, increased medical care expenses, absenteeism, short career 
potential, aggravated workers' compensation claims, or prejudice 
against homosexuals, the group most identified with the disease. 
Federal and State laws enacted to protect the handicapped 
from discrimination are being used by those with the AIDS and AIDS 
related conditions to combat employment discrimination in both the 
hiring and firing of workers. The applicability of many of these 
statutes to AIDS is still in dispute. This paper will examine the 
application of Federal Rehabilitation Act to AIDS victims. 
Handicap protection statutes are of recent origin. Case law 
interpreting the statutes has only started to burgeon during the 
last five years. The statutes have been construed to cover a wide 
variety of conditions not traditionally recognized as handicaps. 
Consideration of diseases as handicaps has met with mixed results 
under these statutes. For example, in New York and Wisconsin 
Cancer is a protected handicap, while in Illinois it is not. 
Technology is now developing that will allow us to tell, even 
in the womb, if an individual is at risk of developing such things 
as heart disease, cancer, or muscle diseases, sometime during 
his life. The rules laid down in the AIDS cases will probably 
have application in determining whether such tests can be used to 
screen for the healthiest candidates for employment, thereby 


ensuring minimal medical costs. 





AUbS: THE DISEASE AND ITS CONSEQUENCES 
AIDS: In General 

The first cases in the United States of what would lead to 
the identification of AIDS were reported in 1981 when several 
otherwise healthy male homosexuals were diagnosed with either a 
rare opportunistic infection fone: or cancer’ typically occurring 
only in individuals with severely compromised immune systems. 
Initially referred to as "gay-related immune deficiency" (GRID), 
the designation was changed to Acquired Immunodeficiency Syndrome 
(AIDS) in 1982 when it became apparent that the syndrome was not 
limited to male Honocexuals.~ The term AIDS is used exclusively 
for cases that fit the U.S. Center for Disease Control (CDC) 
Surveillance definition. This definition has been evolving since 
1982 as more is learned about the disease. 

Basically, AIDS is a disorder of the human immune system 
leading to enhanced susceptibility to particular opportunistic 
infections and certain cancers.” In the immune-depressed victim 
these infections or cancers will eventually bring about the 


person's death.° 


Et is important to note that AIDS compromises 
only a portion of the victim's immune system.’ As a consequence, 
the AIDS victim 1s susceptible to the particular infections and 
cancers that would normally be controlled by the compromised 
portion of the immune system.° The AIDS victim is not at any 
special risk from many common germs such as those causing the 
common cold. The opportunistic infections that do pose a risk are 


often present in the victim's body before his immune system is 


compromised.” This becomes important when considering whether the 





AIDS victim is at any special risk by being exposed to germs 
common to most work environments. 

The AIDS victim may die from the first opportunistic infec- 
tion that he develops or he may recover from the infection. Each 
bout with an infection, however, further weakens the individual 
until at some point an infection, or cancer, proves fatal..” The 
immediate effects of the OI or cancer may range from mere discom- 


1 This 


fort to complete disablement, requiring hospitalization. 
1S important when considering whether the individual 1s physically 
capable of performing a particular job once AIDS has developed. 

Once AIDS develops, the average victim's life expectancy is 


ico 18 moeisn.s As of December 1986, CDC reported that 79% of 


those diagnosed before January 1985 had Sire cae Chances of 


Surviving more than 5 years after diagnosis of AIDS are slim.** 


There are no known cases of anyone recovering from Paty cee This 
poor prognosis iS important to the employer who invests time and 
money in training an employee he expects to employ for more than a 
year. 
HIV Infection: The Heart of the Matter 

Despite its notoriety, AIDS is only a narrow point on a wide 
spectrum of illnesses resulting from a human-immunodeficiency- 
virus (HIV) iicectionua. HIV is an infectious and communicable 
retrovirus?’ that infects a particular subset of white blood cells 
(T4 lymphocytes) resulting in the dysfunction of the infected 
cells and the multiplication of the virus.*& The subset of cells 


involved are essential for stimulating the immune system to 





generate antibodies against various bacteria, fungi, protozoa, 
viruses, and neoplasms.*” 

There is also evidence that HIV can infect brain cells 
resulting in neurological diseases such as dementia. ~° To what 
extent the virus causes direct damage to the brain versus indirect 
damage through compromising the immune system in the brain is not 
completely understood. In September 1987, the CDC will expand the 
definition of AIDS to include individuals infected with HIV who 
have dementia. ~* 

HIV infection iS a necessary condition for the development of 
pane * - Individuals who are not infected with HIV cannot develop 
AIDS. A person infected with HIV may remain healthy and complete- 
ly asymptomatic. “> Such individuals are generally referred to as 
"seropositive". Estimates of the percentage of seropositives who 
wili develop AIDS range from 4% to ingens This wide range 
reflects the limited knowledge currently held on the pathogenesis 
of the disease. 

Although it is known that HIV infection is a necessary 
condition for develeping AIDS, it is not known if it is a suffi1- 
client condition. Some experts hypothesize that co-factors must be 
present before the seropositive individual will develop AIDS.“> 
It is also unknown to what extent the infected individual's immune 
system can combat or suppress the virus. To date, however, there 
are no known cases of a person infected with HIV becoming free of 


the virus. There 1s no cure for the infection and no known way to 


26 
Prevent seroconversion. 





Once a person becomes infected, he may develop symptoms in a 
matter of months, years, or never.’ Based on current statistics, 
however, it appears that 4 to 20% of those infected will develop 
AIDS within 5 years.-° 

The HIV infectee may develop illnesses resulting from immune 
deficiency that do not fall under the CDC surveillance definition. 
These illnesses include lymphadenopathy syndrome (enciee Ppro- 
longed unexplained fever, mylagia,~° fatigue, gastrointestinal 


symptoms, and sore throat.>? These manifestations are generally 


o LAS/ARC fill in 


referred to as AIDS-related complex (ARC). 
more of the spectrum of illnesses resulting from HIV infection. 
CDC does not monitor reports of LAS/ARC. As a result statistics 
on LAS/ARC are not as readily available as with Pence One 
study, however, estimates that 25% of HIV infected individuals 
will develop ARC." 

LAS and ARC are not necessarily stages in the development of 
AIDS. A person may go from seropositive to AIDS directly, and a 
person who develops LAS or ARC might never develop AIDS. One 
Study reports that 29% of HIV patients with LAS progressed to AIDS 
within 4% years.” 

Less is known about HIV infection of brain cells than white 
blood cells. It appears possible that neurologic infection can 
take place even though there is no evidence of immunodeficiency.~° 
It is also estimated that 60% of AIDS patients will develop 
dementia.>’ Neurologic infection may first manifest itself as 


depression, forgetfulness, poor concentration, psychomotor retar- 


Gation, decreased alertness, apathy, withdrawal, and loss of 





libido. °° 


These problems are of particular importance in employ- 
ment Situations where concentration and coordination are necessary 
Bemmmcarety or productivity. At the extreme, the victim may 
experience profound dementia, seizures, coma, and death.-” The 
neurological illnesses complete the spectrum of illnesses re- 
Simeeang from HIV infection. 
Risk Groups 
In the United States, AIDS is still a disease predominately 


occurring in homosexual/bisexual men and intravenous (IV) drug 


abusers. The cases break down as follows: °° 
RISK GROUP % CASES 

Homosexual/Bisexual Males 66 
IV Drug Abusers ey 
Homosexual/Bisexual IV Drug Abusers 8 
Heterosexual Partners of Infected Persons 4 
Recipients of Blood Transfusions 2 
Persons with Hemophilia or Coagulation Disorders i 
No Risk Group/Others 2 


There can be Inttle doubt that these statistics will influ- 
ence the general public's perception of the disease. + Homosexuals 
and drug abusers are not generally favored in our. society. 
Extending employment discrimination protection to diseased homo- 
sexuals may not be popular in many areas of the country.“ As a 
result it can be expected that different forums in different areas 
of the country will construe employment laws that might apply to 


HIV/LAS/ARC/AIDS in various fashions. 
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Transmission 

Who is contagious. It is generally held that a person may be 
contagious from the time of infection to after coach Our 
knowledge in this area iS not complete. There 1s definite evi- 
dence, however, that a seropositive individual can transmit the 
eaese There 1S no reason to assume that an infected individual 
1s not contagious at any given time. 

How HIV is transmitted. HIV has been isolated from the 
blood, semen, saliva, tears, breast milk, cerebrospinal fluid, 
neural tissues, female cervical and genital secretions, and urine 
of infected individuals. *> Given the fact that the virus infects 
and reproduces in white blooa cells (T4 lymphocytes) it is theore- 
tically possible to find the virus in any body fluid or tissue 
that contains such cells. °° The corollary to this is that in 
order to infect an individual the virus must reach the victim's 
white blood celis alive. 

It 1s easy to document how HIV can be spread, but more 
difficult to prove how it iS not spread. Epidemiologic evidence 
in the United States has amplicated only blood and semen in 
transmission, by way of anal or vaginal intercourse, use of 
contaminated IV needles, or receipt of tainted blood product 
transfusions. +! The evidence to date indicates that HIV 1s not 
transmitted through caSual contact, insect bites, or foodborne, 
waterborne, or airborne means. ?° Most notably there have been no 
documented cases of the virus being transmitted through saliva by 


beating or kissing. ?” 





The Center for Disease Control has stated that "[t]he kind of 
nonsexual, person-to-person contact that generally occurs among 
workers and clients or consumers in the workplace does not pose a 
eisk for transmission."~° This position is based primarily on the 
available data of existing cases and only partially on our under- 
standing of the biologic limitations of the virus.>? Given that 
we only have data concerning cases over the past 7 years and the 
fact that the data is largely limited to HIV infections that have 
progressed to ARC or AIDS, there is no guarantee that our statis- 
tical data accurately predicts all modes of transmission. Conse- 
quently, transmission through some forms of casual contact cannot 
be categorically ruled out, but statistically the risk of trans- 
mission through casual contact appears minimal. 

The CDC has notea that there are some risks of transmission 
by infected health care workers who are involved in invasive 
procedures or have contact with the mucous membranes of the 
patient.>~ Simple precautions can and should be taken by all 
health care workers to eliminate these risks. Similar risks and 
precautions apply ‘to personal-service workers whose’ service 
involves breaking the skin, such as in tattooing, acupuncture, and 
Bar-piercing.”> The CDC sees no special risk for other personal- 
service workers, or food-service workers transmitting HIV, but 
goes on to discuss them because of public concern.7" The Center 
emphasizes the importance of good hygiene and sanitation practices 


of such workers. Food-service workers who cut themselves while 


working should discard any contaminated food. Both food and 





personal-service workers with running lesions or weeping dermati- 
tis should refrain from contact with clients or food. 

CDC's caution in making these "gratuitous" recommendations 
illustrates the limits of our knowledge and understanding of the 
transmission of the virus. Do we have enough statistics from the 
last five years to feel confident that the risk of transmission is 
Ge@ Minimis? Is statistical evidence concerning the lack of risk 
enough or shoula our risk assessment be premised on the actual 
biologic limitations and strengths of the virus -- information we 
do not currently have? Public health officials seem to think that 
Our current statistical and scientific intormation is sufficient 
to conclude there as little risk.>° Some courts and administra- 
tive agencies agree.>/ Many more will be called upon to decide 
this issue. 

Fear. No matter what the experts say, many people will fear 
contact with HIV-infected persons.>° This 1S not surprising given 
the mystery of the disease and its potentially fatal and incurable 
consequences. Many people believe cancer is contagious and shun 
those who have it+or have recovered from it even though our 
knowledge of cancer iS more extensive and the evidence against 
contagion more conclusive than for Pee 

Several studies have shown that people do not generally 
assess risks in a rational manner. °° People respond to the 
hazards they perceive as they perceive them seldom utilizing 
Statistical data. °1 Instead they use judgmental rules, Known as 


heuristics, to analyze the risk.°¢ In most cases heuristics work 


fine, but in others they distort the risk by either exaggerating 
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Pemmoimerninimizing eo Consequently, education will not neces- 
Sarily control the fear of AIDS. Where education leaves off, the 
law can step in and penalize people for holding and acting upon 
Certain fears. In the area of civil rights, for example, the law 
penalizes those who discriminate against others because of race, 
color, religion, national origin, sex, age, or handicap in many 
Situations. The civil rights cases are slightly different because 
they generally involve hate, bias, and prejudice unrelated to 
fear. The legislatures and courts are, of course, free to ignore 
any distinction between unreasonable hate and unreasonable fear, 
but someone acting out of fear might warrant more consideration 
than one acting out of hate, especially considering the difficulty 
in assessing the reasonableness of a particular fear. 
Testing 

Prior to 1985 there waS no screening test available to 
agetermine if a person was infected with HIV. Asymptomatic car- 
riers of the virus could not be identified and consequently 
discrimination of this class of individuals was not a concern. In 
1985, an enzyme-link immunosorbent assay (ELISA) to detect HIV 
antibodies was licensed by the Food and Drug Administration. °* 
The test wasS originally useaq as a means of protecting the coun- 


Eey Ss blood supply.°? A positive test result also came to be part 


of the CDC surveillance definition of Arps. °° in addi tien , st 
gave employers, inSurance companies, and the government a means of 
discovering who had the virus, thus establishing a new group for 


Giscrimination. The size of this group has been kept relatively 


small because of actual and potential legal limits to testing ana 
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the short time that the test has been available. With mandatory 
testing being seriously advocated at both the state and federal 
level, this class couid exceed a million persons depending on how 
much of the population 18s tested. °/ 

The ELISA works on the assumption that persons exposed to HIV 
Will develop specific antibodies to the virus. If a person 
Carries the antibodies it is proof that they have been exposed to 
the virus because the antibodies do not develop without prior 
exposure to the virus. The test does not establish the continued 
presence of the virus, but there are no documented cases of a 
person with the antibodies not having the virus.°% A more expen- 
sive ($100 versus $2-3) and complicated test, called the Western 
Blot test, can be used as a confirmation Pace This test 
identifies the antibodies through a method measuring the specific 
molecular weight of the antibodies and proteins. ’° 

Because these tests screen for the antibodies and not the 
virus itself, persons infected with HIV who do not develop the 
antibodies will test negative. It appears that such persons are 
generally limited td individuals who are already immune-impaired, 
young children, or those only recently infected with the virus. 1 


False negatives may also result from errors in testing. The 


sensitivity of the test, i.e. the percent of infected persons it 
ve 


peeemecorrectly identify, is 93.4 - 99.6%. False positives may 
aso OCCUr. The specificity of the test, i.e. the number of 
negative results in a non-infected group is 98.6 - 99,68 By 


repeating the test on a positive specimen, the number of false 


positives is reduced but not eliminated. 4 The number of false 
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poSitives can be reduced further by using the Western Blot test to 
confirm the ELISA. 
Economic Impact 

As aiready mentioned, one aspect of the AIDS crisis is 
dealing with irrational or exaggerated fears. The law can be used 
to penalize people who discriminate because of such fears. It can 
also be used to compel people to ignore these fears. Such laws 
raise very emotional and political issues. Another very political 
issue is deciding who will pay the financial cost of AIDS. 

Between 1981 and 1986 over $1.1 billion was spent on medical 


7 Seven billion dollars were lost because 


care for AIDS patients. 
Gf lost productivity and earnings. ’° Conservative estimates 
indicate that there will be over 270,000 cases reported in the 
United States between 1981 and 1991 at a cumulative cost of over 
weoeeeiliion and lost earnings and productivity of $55.6 bil- 
lion. ’? More pessimistic observers estimate over 400,000 cases 
with a cumulative medical cost between 37 and 112 billion dol- 
tars. | ° Medical costs per patient can be expected to increase as 
drugs, such as AZT, that prolong life but do not cure, are deve- 
loped. 

A recent survey of California hospitals estimates hospital 
costs between $52,000 and $70,000 per AIDS patient per 18 months 


79 


(the average life expectancy). AIDS patients stay in the 


hospital longer per visit and cost more per day than all other 
patients. °" State Medicaid paid over 50% of these hospital 


costs.°? Uncollectible bills from AIDS patients were over 3 times 


higher than the average for all other patients, leaving the 
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m@spital to pay for much of the care. °* The RAND Corporation 
estimates that Medicaid will pay for over a third of the medical 
costs resulting from AIDS between 1986 and oan 

The medical cost of AIDS can be shifted among four pockets: 

1) The Government (taxpayer). 

2) The hospitals through uncollectible bills. 

3) The patient. 

4) Insurance. 

Eighty-five percent of insured health care is provided through 
employment. °* Employers providing health care benefits to their 
employees can seek to minimize their costs by discriminating 
against those infected with HIV. Most Americans do not have 
private, individual health insurance. For these people, when they 
lose their job they lose their insurance. Individual policies are 
usually expensive and may not even be available to a person 
infected with HIV. The employer and the insurance companies may 
benefit from employment discrimination, but the cost just shifts 
to the other three pockets. 

In minimizing health insurance cost through discriminating 
against HIV-infected individuals, the employer shifts to the 
government the responsibility to support a potentially productive 
worker who may end up on the welfare rolls. Society also loses 
the benefit of the victim's productivity. In the case of the 
seropositive person who may never develop AIDS, this would be a 
costly and senseless waste. Current estimates indicate that there 
are between 1 and 1.5 million people in the United States infected 
with HIV (approximately 1 for every 200 people) .°> If the author- 


ities who are pressing for mandatory testing are successful, a 


very large group may be subject to discrimination. In the absence 


14 





of any prohibition against employment discrimination, mandatory 
testing could have a significant impact on governmental budgets at 
all levels, assuming the government will have increased Medicaid 
and welfare recipients and a reduced tax base as the result of 
discrimination. 

The impact of discrimination on the victim is also worth 
considering. There is the obvious loss of salary and the more 
Significant loss of health insurance benefits when the person 
needs them most. °° As AIDS becomes more prevalent in the hetero- 
sexual community, consideration of the impact on dependent family 
members will become more pressing. Rejecting an otherwise quali- 
fied and productive individual can also be expected to inflict a 
heavy psychological toll and possibly precipitate development of 
AIDS if self-esteem and stress are co-factors, as some suggest. 

From a public health point of view there is no evidence that 
society will benefit or be protected by removing the HIV-infected 
person from the work force. 

Against these considerations it must be Kept in mind that by 
forcing an employer to hire an otherwise qualified HIV-infected 
individual we are interfering with his right to hire and fire who 
he wants, and run his business as he wants. There is precedent 
for this in civil rights acts, but in our "free" society further 
incursions on traditional rights are not readily adopted. Some 
commentators, however, argue that the "employment at will" concept 
is out of date in modern industrialized society and advocate a 
"just cause" requirement in all employment hiring and firing 


ie: 8 
decisions. 
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fmeune employer 1S unable to avoid sharing a portion of the 
cost of AIDS through job discrimination, he will naturally attempt 
to shift the burden to the consumer of his product or service to 
the extent the market will allow. The consumer instead of the 
taxpayer will foot the bill in such cases. 

The financial burden can be further adjusted by prohibiting 
insurance companies from adjusting the rates of employers with 


HIV-infected personnel. °” 


The insurance companies would have to 
cover the added risk by increasing their rates in general, passing 
the risk to the general insurance pool. 

FEDERAL LAW ON EMPLOYMENT DISCRIMINATION 


a An employer coulda 


Traditionally, employment was at will. 
reject a job applicant or fire an employee for any reason unless 
limited by an employment contract.” Legislation and judicially 
developed employment law have modifiec this general rule in many 


Je prohibits employ- 


Srreumstances. The Civil Rights Act of 1964 
ment discrimination based on race, color, religion, sex, and 
national origin.” The Act has broad application, applying to all 
employers in an industry affecting commerce who have 15 or more 
employees.” * The Age Discrimination in Employment Act of 19 67aee 
prohibits employment discrimination based on age.” The Act also 


entitles employees aged 65 through 69 to coverage under group 


health plans under the same conditions as any other employee.” 


The Act applies to all employers engaged in an industry affecting 
commerce who have twenty or more employees.°° Neither of these 
Acts prohibit employment discrimination based on the medical or 


physical condition of the employee or job applicant.” No con- 
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Semeucional protections or common law rights specifically protect 


the handicapped from dascrimination.!°° 


In 1973 Congress passed the Rehabilitation act’?! affording 
the handicapped limited protection from employment discrimi- 
nations. Although not enacted with the express intention to cover 
a phenomenon like AIDS, the Rehabilitation Act and its counter- 
parts enacted by the States have become the prime means by which 
persons with HIV infection and AIDS- seek protection. 1? 

THE REHABILITATION ACT OF 1973 

Legislative History and Purpose. 
The Rehabilitation Act followed from legislation that had its 
Origin in 1920, directed toward rehabilitation programs for dis- 
abled veterans of World War I and victims of industrial acci- 
dents.1°% amendments in 1943, 1954, 1965, 1967, and 1968 funded 
research, extended benefits and expanded the class of persons 
eligible for rehabilitation services. 1° There were no provi- 
sions concerning employment discrimination until the 1973 Act. 

The bulk of the Rehabilitation Act of 1973 deals with voca- 
tional rehabilitation services, research and training, and the 
establishment of the National Council on the Handicapped. Title 
V, at the end of the Act, entitled "Miscellaneous Provisions" 
includes three sections on employment discrimination, sections 


105 OG LOT 


B01 09 and 504. The underlying purpose of these 


sections iS to guarantee the "employability, independence, and 
integration into the workplace" of individuals with handicaps. +"° 


The legislative history on these sections is not detailed, but the 
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Courts construing the Act have discussed three basic legislative 
concerns regarding discrimination against the handicapped: 


1) All the money spent on rehabilitation would be wasted if 


employers unreasonably refused to hire the handicapped. ?°? 


2) Employers receiving federal funds or contracts’ should 


bear some of the cost in the effort to provide work for the 


handicappea. ++ 


5) The handicapped should be protected from unreasonable 


biases, prejudices, fears, and insensitivities, and receive 


evenhanded treatment in the job market.+++ 


Overview of the Act 


ime statutory scheme. Section Soles of the Act requires 


each department of the executive branch of the Federal government 


to submit affirmative action programs for the hiring, placement, 
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and advancement of handicapped individuals This section has 


been construed to prohibit cC@iscrimination by the executive 


branch,++4 but has been the subject of limited litigation because, 


until recently, most jurisdiction did not recognize a private 


megnt Of action under its provisions.+?> The Egual Employment 


Opportunity Commission has promulgated regulations interpreting 


section aoe ° 


ip leiem: : 
Section 503, with some exceptions, requires that contracts 


with the federal government in excess of $2,500 include provisions 
that the contractor take affirmative action to hire the handi- 


cappea./18 This section, like section 501, has been construed to 


prohibit employment discrimination against the handicapped.?+?? A 


private right of action under section 503 is not generally recog- 
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mi zedwe -° Enfoncement of section 503 lies with the Office of 


Federal Contract Compliance (OFCCP) in the Department of Labor .!*? 


OFCCP has also promulgated regulations interpreting section 


oan - 


Section 504 prohibits discrimination by the executive branch 


of the Federal government , +77 recipients of Federal financial 


assistance, +74 ana recipients of Federal Revenue Sharing pay- 


ments+*> from discriminating against individuals with handi- 


caps. 17° The Department of Health and Human Services has issued 


regulations supplementing section Oe The Attorney General has 


enforcement responsibilty for violations of section Bias A 
private right of action is recognized under section 504 which may 
be pursued regardless of the actions of the Attorney Generai.??” 
Consequently, section 504 has received much more attention than 
section 501 ana 503 in the courts. 

Elements anda defenses. There are four elements to a case 
brought under sections 501 or 504 of the Rehabilitation Re re 

il) The plaintiff must be an individual with handicaps, a 
history of handicaps or perceived to be handicapped. 

2) The plaintiff must be otherwise qualified for the job at 
mS Sue . 

3) The plaintiff was discriminated against solely by reason 
of the handicap(s). 

4) The employer is the executive branch of the Federal 
government or a recipient of either federal financial assistance 


; is 
or revenue sharing payments. 
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In the context of HIV/ARC/AIDS each of these elements could 
be the basis for controversy. The first two elements, however, 
raise unique considerations when applied to HIV/ARC/AIDS cases. 
The crux of the first element iS proving that HIV-ainfection, ARC, 
or AIDS is a handicap under the statute. Once a jurisdiction 
recognizes a particular condition aS a handicap, subsequent 
plaintiffs with the same condition will only have to prove they 
have the condition.!? Consequently, the case of first impression 
in each jurisdiction determining the status of HIV infection, ARC 
and AIDS under the statute will in effect either open or close the 


door to future plaintiffs with theSe conditions. Commentators 
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generally predict that AIDS will be considered a handicap. The 


few district court decisions that have dealt with this issue 


confirm these predictions.+34 We are still, however, "reading tea 


leaves on [how the courts will decide] the issue of the asympto- 


es 
matic carriers.” 


The second element of the plaintiff's case requires a showing 


that the handicapped plaintiff is qualified for the job in spite 


oe The courts generally look to see if the 


plaintiff is able to perform the essential functions~~’ of the 


job, with reasonable accommodation if necessary,/>° without 


endangering himself or others.!?? The burden of establishing some 


aspects of this element is often shifted to the defendant. /* 


Sieehas handicap. 


One method of shifting the burden of showing that the plaintiff is 
not a danger to himself or others is to characterize this as a 
defense to being otherwise euencerlede. Other defenses based on 


buSiness justifications relate to efficiency and economic hard- 
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Brae The non-safety defenses generally meet with very limited 


acceptance unless related to accommodation. !*? 

In cases involving individuals infected with HIV, safety and 
economics will be the prime issues. The main safety issue con- 
cerns the risk of transmitting the virus to co-employees or 
customers. Given the limits to our understanding of the trans- 
mission of the virus, whoever has the burden of showing there is 
or is not a risk will have a difficult time. If the burden is on 
the employer and he is unable to prove that there is a substantial 
risk, then, in effect, the individual's co-workers and customers 
will assume what the courts consider a nonsubstantial risk. 

The third and fourth elements of the plaintiff's case raise 


no unigue issues in the AIDS pone ee The fourth element 


ae The vast majority 


substantially limits application of the Act. 
of commercial employers remain unaffected by the Federal statute. 
Nonetheless, the Federal law is of critical importance to most 
employers because most state handicap discrimination laws are 
patterned after the Federal statute. "© Federal court decisions 
can be expected to influence state court interpretations of their 
own acts. 
Who is a Handicapped Individual 

The threshold requirement to assert a discrimination claim 
under the Rehabilitation Act is that the claimant i1s_ handi- 
capped.**/ The Act, as amended and expanded in 1974, defines a 
handicapped individual as: 

any person who (i) has a physical or mental impair- 


ment which substantially limits one or more of such 
person's major life activities, (ii) has a record 
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of such an impairment, OF 4,9 (111) 1S regarded as 
having such an impairment. 


The expanded definition sought to extend protection to people who 
were not currently handicapped but who had recovered from a 
feomeamedp OL whO were erroneously perceived as being handi- 
capped.” 

The statute has been construed as requiring a two-pronged 
analysis in defining a condition as a handicap: 1) there must be 
an impairment, and 2) the impairment must substantially limit a 
major life activity.>°° What constitutes an "impairment," a 
"major life activity," and a "substantial limit" have been ana- 
lyzed with various results in many cases.->? Regulations supple- 
menting sections 501,/>¢ 503,->° and 504174 have defined these 
concepts in general terms, leaving courts wide latitude in their 


application. Impairment is defined as: 


any physiologi¢gad disorder or condition, cosmetic 


disfigurement, te pea LeCting @ne Or, mere of 

the following body systems: neurological, ; 
5 fees OOo 

respiratory, mo. «, ReMicwand sl ymphatic . 


The regulations supplementing section 503 define a person as 


& 


"'substantially limited' if he or she is likely to experience 


difficulty in securing, retaining, or advancing in employment."* °° 


Major life activities include "caring for one's self, performing 


manual tasks, walking, seeing, hearing, speaking, breathing, 


Gel 


learning, and working [emphasis added]. Courts have shown 


considerable deference to these regulatory definitions when there 


is a dispute over a condition being a handicap. +°? 
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Given the many and varied manifestations of an HIV anfection, 
1t 1s helpful to analyze the handicap status of seropositives, ARC 
victims and AIDS victims separately.+°? 

The courts, administrative agencies, and commentators that 
have considered the issue generally hold that individuals with 
AIDS are hanaicappea. © This is because AIDS 1s a disorder of 
the hemic and lymphatic systems and also because the opportunistic 
infections associated with an AIDS diagnosis involve disorders of 
other body systems. The AIDS victim is substantially limited ina 
major life activity because of the debilitating effects of the 
Opportunistic infections and cancers. Even if the individual is 
not currently afflicted with a debilitating infection, the high 
probability and imminence of developing a disabling infection or 
cancer warrants classification as a handicap. Courts generaliy 
have not distinguished between handicaps that are disabling at all 
times (e.g., blindness) and those that disable the person period- 
ically (e.g., epilepsy). Consequently the fact that the AIDS 
victim may experience periods of health will not disqualify him 


from handicap status. 


The more difficult case to decide is the seropositive indi- 


vadual. The Supreme Court recently declinead to consider this 
issue when given the Opportunity. —°> A Federal district court has 
held that HIV infection alone is a protected handicap. °° The 


court demonstrated either ignorance or indifference to the distinc- 


tion between AIDS and seropositivity .1°/ Another Federal district 


court held that seropositivity 15 a perceived handicap. 7° 





Neither of these case engaged in the detailed analysis seen at the 
appellate level in deciding whether a condition is a handicap. 

The ARC victim falls between the AIDS victim and the seroposi- 
five indiviaual. If HIV infection alone 1s a handicap, ARC must 
be a handicap. If HIV infection is not a handicap, the ARC 
Victims may have to establish their status as handicapped on a 
case-by-case basis. 

In general, the number of cases where the definition of 


handicap has been in question is limited. Among those cases, 


ed) Ig le 


tuberculosis, !°? congenital back anomaly, dEugmagd@d1etlLon- 


personality disorder ,?/? and hypersensitivity to tobacco smoke 


were considered handicaps, while weight, !/4 left-handedness,+’> 


cross-eyedness,?/° transitory 1llness,+/’ fear of heights, //® 


1 Hi 


varicose viene and sensitivity to tobacco ETOkGuc were not 
handicaps. 

The focus and emphasis of the courts in this area has varied. 
Some key on impairment, >2°+ others on substantial limitations, +° 
and others spend little time on the question of handicap and 
determine the case, instead by analyzing whether the person is 
qualified for the tae In reaching their results, the courts 
generally try to effect what they perceive as the legislative 
purpose of the Act, to protect people from unreasonable discri- 
Mination. The court can expand or contract the size of the group 
entitled to protection by how it chooses to define handicap. 
Nothing in the statute, the regulations, or binding precedent 


Currently dictates how a court should decide the handicap status of 


ARC victims or seropositive individuals. 
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meee are Several wayS a court might analyze seropositivity 
1f it weie inclined to recognize it as handicap. These analyses 
will be considered under the two prongs of the definition of 
handicap. 

Peonugeis, Lmpairment. 

Bo pecactOr = impairment. For the plaintiff, the most favor- 
able definition of impairment, equates impairment to any condition 
considered as negative by an employer in hiring or firing deci- 
Plomoeme&. E. Black, Ltd v. Marshall,/°%4 provides one of the more 
detailed decisions advancing this theory. Black involves a man 
with a back anomaly who was denied employment as an apprentice 
carpenter because of his back. +5? In reaching its conclusion that 
the man was handicapped the court noted that not only 18S a bad 
back an impairment, but possessing average or normal physical 
abilities 1S also an impairment when seekino a job where the 
employer is seeking above averace abilities.+°° As an example the 
court discusses a short persons desire to play professional 
basketball. The only thing that saves professional teams from a 
discrimination suit 1s the inability of the person of average 
ability to show that they are otherwise qualified for the abe 
In etfect, the court eliminates the requirement of proving impair- 
ment. The Black court's definition of "substantially limits a 
major life activity" is almost as generous to the plaintiff.+°° A 
literal reading of Black renders the word "handicap" meaningless, 
transforming the Rehabilitation Act into a universal discrimi- 
nation law, imposing a "just cause" requirement for ail hiring and 


Pee. nG Pecienancee 
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Other courts have cited much of Black with approval, but have 
rejected the court's all inclusive definition of impairment.??°9 
Most courts do not consider minor defects or normal human limita- 
tions as impairments.??? 

The seropositive individual is not physically impaired by the 
virus in anyway. Consequently, unless a court is willing to 
accept the Black analysis, a seropositive person is not currently 
impairea under the normal use of the word. 

Potential Impairment = Impairment or Perceived Impairment. 
The seropositive individual may not suffer from a current impair- 
ment but he certainly has the potential to develop an impairment. 
No Federal court has considered whether a potential impairment is 
the same as an impairment. Two state courts construing state law 
have rejected potential impairments as handicapping, while one 
state court held the opposite position.?”? The North Carolina 
Supreme Court has held that "[f]Jairly construed .. . the statute 
[is] intendecd to aid only those who are presently disabled. 
[Emphasis Padecme The California Supreme Court, in finding 
hypertension to be a handicap, stated, "to limit ‘handicap’ to 


nhs Obviously a court can 


present disabilities would defy logic. 
go either way on this issue. 

In a recent Federal district court case, the court held "[iJn 
the present period of speculation and concern over the incurable 
and fatal nature of AIDS, there is no doubt that a known carrier 


n194 It is not clear 


of the virus 1S perceived to be handicapped. 
if the court is assuming that this perception exists because of 


the potential impairment, because of the contagion, or because it 
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assumes everyone is ignorant of the difference between AIDS and 
seropositivity. 

If potential impairment equals impairment or _ perceived 
impairment, the seropositive person would be impaired, but an 
injustice will have been done to the English language. Equating 
potential impairment to impairment will also significantly enlarge 
the class of people entitled to protection under the Rehabilita- 
tion Act. There are reasonable arguments that had Congress 
foreseen the potential impairment issue arising they would have 


195 To those who believe it is the 


included it in the definition. 
prerogative of the courts to decide cases based on Congressal 
intent instead of what Congress said, the insult to the language 
may be justified. One should keep in mind, however, that Congress 
has made two substantive amendments to the employment provisions 


196 


of the Rehabilitation Act since 1973, indicating that Congress 


is sensitive to changing needs in connection with the Act. 


Contagiousness as an Impairment. Commentators have argued 


that contagiousness should be considered a handicap.?”’ Although 


recognizing that the seropositive individual is not directly 
physically impaired by his contagiousness, he is indirectly 
impaired because people will consider contact with him dangerous 
and treat him accordingly. Some see support for this position in 
the recent Supreme Court decision holding that discrimination 
against someone with a disabling and contagious disease, solely 
because of the contagion, is just as unlawful as discriminating 
against them because of the disablement. The Court, referring to 


AIDS, however, expressly refused to opine on whether someone who 
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1S only contagious 185 handicappea.-?°® This 1S just another 


attempt to stretch the definition of impairment beyond its normal 
momets. 

@Genclusion on Prong 1: The bottom line is that we are 
dealing with a statute that did not foresee a phenomenon like 
AIDS. Attempting to find the answer in the plain meaning of the 
words of the statute guarantees neither a just result nor fulfill- 
ment of the legislative intent. 

The issue could easily be resolved by the legislature.+?? In 
the alternative, the courts will be called upon to determine the 
scope of ccverage. I would suggest that the problem be faced by 
deciding whether "impairment" includes "potential impairments." 
If it does, seropositive individuals would be impaired. It would 
also include individuals who are genetically at risk of developing 
heert disease, cancer, alcoholism, and various other maladies. 
Medical science is now revealing that a prime factor in many of 
these conditions is genetic. Technology is developing that will 
allows us to identify those at risk. Just as the ELISA test 
opened the door to ‘discriminating against seropositives, the new 
genetic technology could be the start of discrimination against 
those with less than perfect genes. 

By examining the statutory definition, it is obvious that it 
applies to persons with current impairments, past impairments, and 
perceived impairments. There is no express mention of potential 
impairments. The fact that Congress provided for those with past 
and perceived handicaps indicate that there is nothing magic about 


actually having a handicap. Congress was interested in spreading 
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the cost of employing the handicapped and maximizing the produc- 
tivity of the handicapped by integrating them into society .*?° 
Does it make sense to prohibit discriminating against someone 
mistakenly perceived as handicapped and not to prohibit it against 
someone who 1s likely to become handicapped? Discriminating 
against the handicapped in advance of their becoming handicapped 
Will make it all the more difficult to integrate them into society 
and the workplace when the potential handicap becomes reality. In 
the meantime, society will have lost the benefit of their produc- 
tivity, and the employer who sought to avoid the economic conse- 
quence of hiring an employee who might go from seropositive to 
AIDS, may now be forced to hire the very individual he rejected 
when healthy. 

This argument is not as relevant if the motive behind the 
discrimination is fear of contagion. If a court decides for 
economic reasons that it serves the Congressional intent to 
consider a potential impairment aS an impairment, the actual 
motive for the discrimination in each case becomes irrelevant so 


long as it relates to the potential impairment.-°* Fear of 


contagion is related to the potential impairment. “°7 

A problem could arise if it becomes possible either to 
identify those seropositives who are likely to develop AIDS or 
ARC, or to prevent some seropositives from developing AIDS 
orm ARC. We now have a class of people who are not potentially 
impaired and may therefore be discriminated against. Attempts to 


protect this class, however, would move further in the direction 


of prohibiting all unreasonable discrimination and requiring just 
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cause for all hiring and firing decisions. Perhaps the AIDS 
phenomenon will become the springboard for a universal employment 
discrimination law in the United States. 

Prong 2: Substantially Limits Major Life Activity. 

Much of the discussion under Prong 1 implied that once you 
have a recognized impairment you are handicapped. In some juris- 
dictions this can be the case where the courts say minor impair- 
ments are not really impairments, so any impairment, by defini- 
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tion, substantially limits a life activity. In theory, how- 


ever, the plaintiff must establish that any impairment substan- 
tially limits a major life activity.7 77 

It is generally held that if an impairment causes difficulty 
in obtaining satisfactory employment it substantially limits a 
major life activity.*°> Some question remains as to how much 
difficulty there must be and what "satisfactory employment" means. 
The most favorable approach for the plaintiff is holding that 
rejection at even one job constitutes difficulty, and that "satis- 
factory employment" is measured by the plaintiff's expecta- 
Miens.-°° The more common approach requires consideration of the 
number and type of jobs from which the plaintiff is restricted, 
the geographic area to which the plaintiff has access, and the job 
expectations of the plaintiff. *?/ No court appears to require a 
showing that the plaintiff has been denied employment from several 
employers. Instead, the courts appear willing to speculate 
whether or not the plaintiff is likely to encounter problems or if 


the plaintiff is being unreasonably particular about the job he 


wants. In practice, this prong is used to screen out what might 
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be called frivolous suits involving relatively healthy and gener- 
ally very employable individuals who demand that they be accommo- 
dated in a particular job when similar jobs requiring no accommo- 
dation are available. The second prong would probably never prove 
fatal to a plaintiff's case before a sympathetic court. 

The second prong can also be used as another approach to the 
"otherwise qualified" issue. If an impairment only restricts an 
individual from a particular kind of job the court may find that 


Nemas not substantially limitea.778 


This could apply in some 
cases to HIV/ARC/AIDS when a person is restricted from certain 
select jobs, such as surgeon, dentist, or chef. 
Otherwise Qualified 

A handicappea individual is not protected against discrimi- 
nation unless he is "otherwise qualified" for the job.797 Ayes 
generally means that the plaintiff must be able to perform the 
essential functions of the job, with reasonable accommodation, if 
necesSary, without endangering hiniseif or ona oo Courts vary 
on how they allocate the burden of establishing or rebutting each 
aspect of this Bierente es In all jurisdictions, the plaintitf 
must show that he can perform the essential functions of the job 
but for his handicap, i.e. he has the requisite education, 
Eraining, and experience. ** Some courts then shift the burden to 
the employer to prove that the plaintiff's handicap somehow 
prevents him from doing the job and that there is no way to 
reasonably accommodate the pleat Some courts require the 


plaintiff to assume more of the burden in showing that he can 
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safely perform the job or that he can be reasonably accommo- 
datea.*/4 
A defense of business necessity may also be available to some 
employers when they refuse to hire a handicapped individual. In 
most jurisdictions these defenses involve safety or efficient 
performance of the essential functions of the job and, in effect, 
merely shift the plaintiff's burden of proving that he is quali- 
fied, to the employer to prove that he is not qualifiea.“}> Some 
cases, however, imply that a court may be willing to consider 
factors bearing on business necessity that are not directly 
related to the plaintiff's ability to perform the job. These 
become particularly important in the HIV/ARC/AIDS context where 
some of the employers' prime concerns involve collateral economic 
cost of hiring or maintaining an employee who may generate large 
medical expenses. 
The main issues under the "otherwise qualified" element that 
arise in the HIV/ARC/AIDS context can be broken down as follows: 
A. Safety concerns 
1. Risk of transmitting the virus 
2. Risk of the infected person contracting a disease 
3. Risk of industrial accidents 
B. Economic concerns 
1. Insurance and fringe benefit cost 
2. Absenteeism 
SLOW DLOGUCEIVITY 
4. Short career potential 
5 
6 


- Disruption of the work place or co-worker preference 
- Loss of customers or customer preference. 


Bacety: The Risk of Transmitting HIV or OlIs. in Seleveyoyt 
Board of Nassau County v. Resiines =° the Supreme Court held that 
"a person who poses a significant risk of communicating an infec- 


tious disease to others in the workplace will not be otherwise 
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qualified for his job if reasonable accommodation will not elimi- 
nate that risk."71! In deciding if the risk 1s significant a 
court must consider: 1) how the disease is transmitted, 2) when 
the person 1S contagious, 3) the severity of the risk, and 4) the 
probability of transmission. “?® In evaluating these factors, 
courts should defer to "the reasonable medical judgments of public 
health officials."*?? 

Given the mode of transmission and the low probability of 
transmission, according to public health officials, it would be 
Gm@etreult to consider an HIV carrier a significant risk to others 
unless the court decides that the severity of the risk overshadows 


the low probability.*7? 


Courts have also shown reluctance to rely 
blindly on the assurance of public health officials and have been 
unwilling to assume that the risk of transmission is minimal given 
the limitations to our understanding of the disease.“** Conse- 
quently, the HIV carrier may be considered a substantial risk in 
spite of public health officials' position on the low risk of 
transmission. 

The Supreme Court's standard does not consider an em- 
ployer's tort law duty for the safety of his customers. By having 
one responsibility regarding employing the handicapped and a 
different duty toward customers, the stage is set for a customer 
suing an employer for negligently hiring a person whom the Rehabi- 


litation Act required to be Bhar 


The formula in United States v. Carroll Towing Co.,--" of 


B P x L, could offer an alternative to the Arline analysis of 


substantial risk. Under this formula, if B, the burden to society 
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and the individual in not being hired or retained is less than P, 
the risk of transmission, times L, the severity of the consequence 
of transmission, then discrimination is legal. This formula takes 
into account both the employer's duty under tort law to his 
customers and the Congressional interest in employing the handi- 
capped balance against public health concerns. This approach is 
not only more suited to effect the legislative purpose of the Act, 
but it also provides a court with additional flexibility in 
deciding cases. For example, a court might decide that there is 
some risk short of substantial that an infected individual will 
transmit the virus as a food handler. Under the Supreme Court 
approach the analysis ends anda the individual is qualified to be a 
food handler. Under the Carroll formula the court can go on to 
consider the plaintiff's ability to find different employment 
where there 1S even less risk of transmitting the virus. 

The AIDS victim with opportunistic infections (OIs) poses a 
slightly different case. Most of the OIs which afflict an AIDS 
victim are either difficult or impossible to transmit or, 1f 
transmitted, they are not a threat to a healthy person. *“4 If the 
AIDS victim has active tuberculosis or some other contagious and 
potentially dangerous infection it will have to be assessed under 
the criteria announced by the Supreme Court in feline. --> Because 
the OIs that most AIDS victims contract are not a threat to 
Bthers ,“~° it would be unreasonable to expect that any presump- 
tion that AIDS victims are unsafe because of opportunistic infec- 

Del 


tions would withstand judicial scrutiny.“ Instead, a case-by- 


Case inquiry will be necessary to assess the risk of transmitting 
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Piemparticular infection. This illustrates another problem facing 
the employer. He may be under a duty to continuously monitor the 
health of employees with AIDS so he can take steps to protect his 
other employees and customers should the victim develop a conta- 
gious and dangerous opportunistic infection. This increases 
business costs and raises employee privacy issues. 

safety: Risks to seropositive or immune-depresseed persons. 
Three factors are considered by courts is assessing whether safety 
risks will justify discriminating against a handicapped person: 1) 
the likelihood of harm, 2) the seriousness of the possible harm, 
and 3) the imminence of harm, 7° These factors apply whether the 
risk 1s to the individual or to others. The standard announced in 
Arline,**°” discussed above, is just a more specific application of 
these general rules when the harm involves the risk of transmit- 
ting a contagious disease. 

The seropositive individual's immune system has not been 
compromised, so he faces no particular risk of contracting di- 
seases in the work place. The seropositive person, however, faces 
the risk of developing ARC or AIDS. Our understanding of what 
precipitates the development of ARC/AIDS is limited, but the 
co-factors associated with it are not peculiar to most work 


settings.->° The employer generally has the burden of proving 


that the handicapped individual's safety 1s at risk.“?+ Based 
on the available medical data the employer would be hard pressed 
to satisfy that burden. Courts generally disfavor paternalistic 
behavior towards the handacap.*>- If the handicapped person 1s 


willing to assume reasonable risks the court will support his 


35 





choice and prohibit "well intentioned" discrimination. Not all 
risks will necessarily be considered reasonable. For example, an 
employer may be justified in rejecting a seropositive individual 
for employment in areas or under conditions where adequate medical 
resources are not readily available should the person develop 
Pmps.->~ 

Contrary to some popular misconceptions, the immune system of 
the ARC and AIDS victims 1s not destroyed. The immune system 
depends on different components to accomplish various missions. 
The immune system of the person with AIDS is no longer able to 
perform some of those essential tasks. The body is then vul- 
nerable to the diseases that are controlled by the compromised 
portion of the immune system, not to all diseases.*>" Bor 
example, the AIDS victim is not at risk of dying from a cold he 
catches from a co-worker. Many of the opportunistic infections 
that develop in the ARC/AIDS victim are found in everyone but are 
controlled by the immune system. We do not understand the origin 
Or pathogenesis of all the opportunistic infections and cancers 
associated with AIDS, but there 1S no current evidence linking the 
majority of them with the work place. Nevertheless, certain 
exceptions do exist. For example, one disease presents a hazard 
for outside construction workers in portions of the southwest 
United States where a fungus found in the dust can be inhaled if 


eo Jobs requiring 


: . ; . a8) 5 
certain live virus vaccinations may also pose a risk, as do 


the g@lust is stirred up and cause an infection. 


jobs reguiring prolonged travel in certain African and tropical 
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areas.<>/ The State Department and military have used both these 


Justification in discriminating against ARC and AIDS victims.*°° 

For the majority of jobs it does not appear that the ARC or 
AIDS victim will be at any special risk of contracting or aggra- 
vating a disabling disease in the work place. The burden will be 
on the employer to show that the person is at risk. Current 
medical evidence would not support any presumptions that persons 
with AIDS or ARC are at any special risk in the work place. 

safety: Risk of anjury. The same factors considered for the 
health risk of the handicapped individual apply to general risks 
associated with industrial activity. The seropositive individual 
is not at any increased risk of being injured or injuring others. 
Should the seropositive person be injured, it is unknown if the 
trauma can precipitate the development of ARC or AIDS. 

The ARC or AIDS victim may suffer from fatigue, loss of 
Stamina, distracting discomfort, or even compromised mental 
function.*~” Jobs operating or working near dangerous equipment 
may present a risk to some AIDS victims and their co-employees. 
Each person, however, is different, and it is not reasonable to 
presume that all ARC and AIDS victims pose a substantial risk in 
such environments. Without the benefit of any recognized presump- 
tions the employer will have to assess and monitor the health of 
employees with ARC or AIDS in dangerous work settings and co-em- 
ployees will assume any risk not rising to the level of substan- 
tial. Where safety depends on the ARC/AIDS victim's attentive- 
ness, an employer may be under a duty to monitor his health so he 


Can intervene ir the worker's health endangers himself or others. 
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Economics: Insurance and Fringe Benefit Costs. A reasonable 
concern of employers will be the potential cost the HIV infected 
individual will impose on health and life insurance programs. 
There 1S no Federal precedent to support a defense based upon this 
concern. In fact, there is evidence that any such defense would 
be rejected. The Employment Retirement Income Security Act 
iemise)<"° prohibits discharging an employee based on the poten- 
tial a impact the employee's medical condition would have on a 


241 


covered benefit plan. The Age Discrimination Employment Act 


prohibits providing different fringe benefit plans to older 
employees than to younger employees. oe Employers’ complaints 
about increased medical cost for female employees because of 


ae Finally, employers have 


pregnancy have also met a deaf ear. 
been barred in some jurisdictions from offering handicapped 
employees reduced inSurance coverage. 

The states considering this defense have rejected atic In 
the few cases where cost arguments of this kind were given a 
sympathetic ear, the court decided the case by holding the person 
was not handicapped, never reaching the business necessity de- 
feace.- > 

It seems unreasonable to dismiss employer financial concerns 
Sue Of hand. The increased cost to health and life insurance 
programs are a collateral cost of employing the handicapped. 
Costs necessary to accommodate a handicapped person are also 
collateral costs. An employer is not required to employ a handi- 
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Capped person if the accommodation costs are unreasonable. In 


deciding the reasonableness of these costs, courts consider the 


38 





Size and type of the employer's operation, including the number of 
employees and budget, as well as the nature and cost of the 
accommodation. **’ Courts have not characterized insurance costs 
aS accommodation costs. There appears to be little reason to 
treat insurance costs differently from other collateral costs 
associated with hiring the handicapped. If the magnitude of the 
cost of insuring the HIV infected individual is large enough, the 
courts could use the accommodation analysis to permit an employer 
to discriminate. This might allow smaller or less’ prosperous 
employers to avoid potentially devastating collateral costs. Even 
from the perspective of handicapped individuals as a group, it 
would be more fair to consider insurance costs as any other 
accommodation cost. It makes little sense to the person in a 
wheel chair who is denied a job, because it will cost the employer 
$1,000 to accommodate him, to see an AIDS victim get the job who 
Might cost the employer tens of thousands of dollars. 
Jurisdictions may avoid this entire issue by enacting laws 
that prohibit insurance companies from pegging their rates to the 
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HIV status of the insured. Insurance companies are designed to 


absorb and redistribute risks of this nature while employers 
generally are not. 


Economics: Absenteeism, Low Productivity, and Short Career. 


Presumptions that handicapped people will have absenteeism and 
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productivity problems have met with disfavor. If abstenteeism 


and low productivity actual occur, a handicapped employee may be 


discharged. *?° 
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There 1S no evidence that a seropositive individual will be 
an unusually high risk in this area. The risk the ARC/AIDS victim 
POses Will depend on his current condition. In order to justify 
discrimination because of short career potential, the employer 
would have to show that this is a bona fide occupational require- 


ment and not just a desirable qualification. *>? 


Economics: Disruption of Workplace/Co-employee Preference. 
Fear of AIDS can have a substantial impact on a business because 
of the reaction of other employees. No matter how much you 
educate and no matter how conclusive the evidence, a number, if 
not the majority of people, will to some degree avoid the infected 
individual. If an infected individual must work closely with 
others or with the cooperation of others, tensions can be expected 


oe The work and morale of all concerned may be af- 


to arise. 
fected. The non-infected worker may suffer stress related illness 
because of his fear and successfully seek worker's compensa- 
tion.->> 

Co-employee preference has never been recognized as an excuse 
£Or dascrimination.*>* Fear is different from prejudice, and an 
employee has a right to work in a safe environment. Non-infected 
workers might refuse to work around an infected person claiming 


conditions are abnormally dangerous under either a labor contract, 
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section 7 of the National Labor Relation Act, section 502 of 
the Labor and Management Relation Neue or the general duty 
clause of the Occupational Safety and Health Retsce, Under some 


circumstance the subjective beliefs will justify such refusal in 


Spite of the objective evidence disproving these beliefs.*>° 
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The employer may find himself in a no-win situation. If he 
hires or retains an infected employee, other employees may stop 
working. If a court finds that their subjective beliefs are held 
in good faith or there 1S some reasonable basis for their fear, 


the employer cannot discipline them. “>” 


If the employer fires the 
infected employee, he may be successfully sued under the Rehabili- 
tation Act. The safety standard under the Rehabilitation Act 
merely requires that the infected person not pose a substantial 
risk to others, which is not the same standard utilized in de- 
ciding if the person is otherwise qualified. The potential for 
contradictory results 1S obvious when the fearful employee needs 
only establish a subjective, good faith basis for the fear. Even 
under an objective standard there is no guarantee that a court 
will not find sufficient risk to to justify a walkout, but not 
Substantial risk justifying termination of the infected employee. 
It would not be the first time that an employer would be dammed if 
he does and dammed if he does not. °° 

One partial solution is to educate employees about the 
limited risk of transmission of the virus in the work place. This 
may eliminate some of the fear and it will also serve to undercut 
any good faith subjective fears. If this fails, the employer must 
take his chances and either fire the infected employee or disci- 
pline the fearful ones. It is too soon to tell which decision 
poses the lesser tegal risk. 

Economics: Loss of customers/Customer preference. Fear of 


AIDS can also cause customers to avoid a business with infected 


employees. Cases under the Civil Rights Act have refused to 
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recognize customer preference as a justification for discrimi- 
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nation. The courts note that the Civil Rights Act was passed 


not only to overcome the prejudice of employers but also those of 


the public at lan gemeos 


With AIDS we are generally dealing with 
fear, not prejudice or hate. Fear is a different emotion from 
hate and ought to be given greater consideration by any tribunal 
that is thinking to suppress it. If the fear is totally unreason- 
able, it may warrant little consideration. Fear of contracting 
HIV cannot be said to be totally unreasonable given the current 
deficiencies in our knowledge and understanding of the disease. 
These factors distinguish HIV discrimination from racial discrimi- 
nation, suggesting there should be some room to consider customer 
preference when it comes to fear of contracting a disease. 

I would propose that customer preference based on safety be 
allowed as a defense to firing a contagious individual. Abuse of 
this defense can be limited by requiring the employer to prove 
that there has been an actual loss of business creating an undue 
hardship. Presumptions that business would suffer generally 
should not be entertained. By using the undue hardship standard 
the employer is protected from incurring any costs or suffering a 
loss beyond what he would be expected to sustain from accommo- 
dating a handicapped person in the usual sense of the word. 

Conclusion: "Otherwise Qualified". The safety issues con- 
cerning AIDS require the courts to develop standards for assessing 
the risks of transmission of a deadly disease at a time when the 
disease is not fully understood. On the one hand, better-safe- 


than-sorry is not a reasonable judicial approach, given the 
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potential magnitude of the discrimination problem. On the other 
hand, blind reliance on public health official assurances of 
safety may also be premature. A cautious approach, giving due 
regard to current medical opinion, while balancing the legitimate 
needs of the employer, society, co-workers, customers, and the 
HIV/ARC/AIDS victim on a case-by-case basis, may be in order. 

The potential economic consequences of AIDS are Staggering. 
Employers understandably want to avoid being saddled with a 
portion of the health care and disability costs. Unfortunately, 
in most jurisdictions, the best way to avoid this is to discrimi- 
nate against those infected with HIV. As consequence, society not 
only gets stuck with the health care bill but also must Support 
healthy and capable individuals. If the estimates of 1.5 million 
seropositive individuals in the United States is correct, and if 
mandatory testing becomes more pervasive, we are going to have a 
large group of people who encounter employment discrimination. It 
makes sense from society's point of view to force the employer to 
hire these people. Given the structure of employment benefits in 
mies COUNtrY, this also forces the employer, and through higher 
prices, the public to assume increased insurance costs. Employers 
may not be the best pool to shift these costs. Legislation 
shifting this risk to the general insurance pool has been enacted 
Or is being considered in several states.-°> In the absence of 
legislation, employers who can demonstrate undue hardship from 
increased insurance or benefit costs from employing the handicap- 
ped should be allowed to discriminate. This should require actual 


documentation and not speculation. 
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30%: Third-World Upheaval Seen Caused by AIDS, 2 AIDS 


Pol'y & ©. (BNA) No. ll, at 3-4 (June 17, 1987); 
20-30%: Answers, supra, note ieee a2 4s 


4-20%: Curran, supra, note 3, at 232; 
4-193: National Institute of Health Conference, The 


Acquired Immune Deficiency Syndrome, An Update, 
10Z Annals of Int'l Med. 801 (1985). 


25. Gottlieb, supra, note 22, at 652. Some of the suggested 
Se -tactors include: presence of cytomegalovirus, Epstein-Barr 
virus, or other herpes viruses; exposure to hepatitis; latrogenic 
effect of steroids and other medicines; use of alcohol and recrea- 
tional drugs; cigarette smoking; antigen stimulation as a result 
of various sexual practices; ethnicity; particular underlying 
Giseases; and psychosocial risk factors (e.g. life satisfaction, 
self-esteem, depression, coping mechanism, sense of control, 
social support, and stress). Review, supra, note 7, at 20. 


26. Bepours stipta, mote 23, at 10; Answers, Supra, note 1, at 
20-21. 


Evemeaiswers, Supra, note 1, at 22-23. 


PemeeecuUrran, Supra, note 3, at 232. An antigen test to determine 
which HIV infected individuals are at immediate risk of developing 


AIDS is under development. Approval Sought for Antigen Test, 1 
AIDS Pol'y & L. (BNA), No. 22, at 6 (1986). 
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29. Curran, supra, note 3, at 230. lLymphadenopathy is a disease 
affecting the lymph nodes which causes them to swell. 


30. Mylagia is muscular pain. 
feeeeeurican, Supra, note 3, at 230. 


32. id.; Answers, supra, note l, at 7; Report, supra, note 23, at 
5-10. Some authorities separate LAS from ARC. Others define ARC 
as all illnesses associated with a depressed immune system which 
do not qualify as AIDS. Generally, the illnesses associated with 
ARC are not life-threatening. 


SS Piewers, Supra, note 1, at 7. An ARC diagnosis is not as 
Clearly defined as an AIDS diagnosis where the underlying immune 
disease must fit the diagnosis of one of the specified diseases. 
Consequently, greater variation in what physicians diagnose as ARC 
can be expected. 


Poemeeeurran, supra, note 3, at 232. 
ero. , at 231; Answers, supra, note l, at 7. 


316. Curran, supra, note 3, at 231; Goldstick, Mandybar & Bode, 


Spinal Cord Degeneration in AIDS, 35 Neurology (Cleveland) 103-106 


(1985); Barnes, AIDS-Related Brain Damage Unexplained, 232 Science 
moo 1093 (1986). 


Swemeeeurran, supre, note 3, at 231. 


Sis. iG . 


eeeeeepcate 1986, supra, note 13, at 7/58. 
aeeeeerd., at 75/7-758. 


a). See, Note, Educating Through the Law: The Los Angeles AIDS 
Discrimination Ordinance, 33 U.C.L.A. L. Rev. 1419 (1986). 


42. mimeo oc A-L.R. Ped. 189 (1979) {Refusal to Hire or 
Discrimination from Employment on Account of Plaintiff's Sexual 
Lifestyle or Sexual Preferences as Violation of Federal Consti- 
tution or Federal Civil Rights Statutes). 


aeemeeenswers, supra, note 1, at 29-30. One recent study of 4,955 
HIV positive men showed 5 testing negative at a later date. It is 
not known, however, if the 5 men were entirely free of the virus 
or just the antibodies. Silberner, Crowded Sessions, Long Lines 
- Few Answers, 102 U.S. News & World Rep. 18 (June 15, 1987). The 
infected individual poses a risk even after death. There have 
been several cases of morticians refusing to handle AIDS victims 
or charging increased fees. 


44. Answers, supra, note l, at 29-30. 
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5. BM@rranl, Supra, note 3, at 228; Recommendations for Preven- 
ting Transmission of Infection with Human T-Lymphotropic Virus 

pe II11/Lymphadenopathy-Associated Virus in the Workplace, 34 
Morbidity and Mortality Weekly Report 682 (1985) [hereinafter 
cited as Recommendations]. 


€6. Curran, supra, note 3, at 228. 
47. Recommendations, supra, note 45, at 682. 


48. Update 1986, supra, note 13, at 760. Lack of transmission by 
other body fluids may be because of low concentrations of the 
Seeeeomean the fluid. Curran, supra, note 3, at 228. Transmission 
by foodborne, waterborne, or airborne means may be limited by the 
virus's apparent inability to survive well in open air. Curran 


Morgan, Hardy, Jaffe, Darrow & Dowdle, The Epidemiology of AIDS: 
Seeeeeme status and Future Prospects, 229 Science 1355. But, see, 


Maewrek, AIDS Virus Yields Data to Intensify Scientific Study, 254 
J.A.M.A. 2865-2866 (1985) (HIV survived 10 days at room temperature 
in a petri dish). 


49. But, see, Calabrese & Gopalakrishna, Transmission of HTLV- 
Iii Infection from Man to Woman to Man, 314 N. Eng. J. Med. 987 
(1986) (reporting a case of a man becoming infected after repeated 
vaginal intercourse and heavy mouth to mouth kissing wath an 
unfected woman). eee, also, Federal Prisoner Convicted for 
DueinemswO Guards, 2 AIDS Pol’y & L. (BNA), No. 12, at 6 (1987) 
(Prisoner infected with HIV whe bit a guard was convicted of 
assault with a dangerous and deadly weapon. The guard has not yet 
tested positive for HIV.) 


50. Recommendations, Supra, note 45, at 682. 
meet. ANSwers, supra, note 1, at 15-16. 
92. Kecommendations, supra, note 45, at 691. 
Poel a., at 693. 


BiG < Id., at 682, 693-4, 


ao.) Id. 
Sommeea., 682; Report, supra, note 23, at 13. 


maeeenomas V. Atascadero Unified School Dist., F.Supp.  , Case 
No. CV-86-6609-AHS (C.D.Cal. June 19, 1987) (available on WESTLAW, 
DCT database); La Rocca v. Dalshein, 120 Misc.2da 697, 467 N.Y.S.2d 


fewer O-1l (N.Y.Sup.Ct 1983); HIV-Positive Boy Ordered to be Re- 
turned to Class, 2 AIDS Pol'y & L. (BNA) No. 10, at 8 (1987); 


Minnesota Policy Bans Bias, 1 AIDS Pol'y & L. (BNA) No. 14, at 6 
(1986). 
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Se: In one survey, 1 1n 4 favored quarantine for AIDS victims. 


Note, The Constitutional Met cmoumeeyo Calriers, 99 Harv. L. Rev. 


7 (1986). Another example 1s legislation authorizing quaran- 


tine. See, e.g., Colorado Governor Signs Bill Allowing 'Restric- 
tive Measures', 2 AIDS Pol'y & L. (BNA), No. 11, at 1 (1987). 


Eeweomirustee to Propose Ill Students' Segregation, 2 AIDS Pol'y 
& L. (BNA), No. 12, at 9 (1987) (trustee proposes special classroom 
Beeeemtearen with HIV infection). But, see, Vermonters Surveyed 
on Knowledge, Transmission, 2 AIDS Pol'y & L., (BNA), No. 4, at 7 
(1987) (Survey ain Vermont where 76% of those polled would allow 
their children to attend classes with HIV infected child and 75% 
thought that employer should be prohibited from discriminating 
against infected individuals). 





oer. Hoffman, Employment Discrimination Based on Cancer History: 
Mm@emieco 1Or Federal Legislation, 59 Temp. L. Q. 2-6 (1986) 


(discusses several studies on this subject). 


GO. see, generally, Slovic, Fischoff & Lichtenstein, Facts Ver- 
sus Fears: Understanding Perceived Risk, Judgement Under Uncer- 


tainty: Heuristics and Biases 463-489 (1982) [hereinafter cited as 


Slovic}]; Kahneman & Tversky, Submeerd vere rOoasllitty: A Judgqnent 
of Representativeness, 3 Cognitive Psychology 430-454 (1972); 


feeeeery & Kahneman, Availability: A Heuristic for Judging Fre- 
S@emeveand Probability, 5 Cognitive Psychology 207-232 (1973). 


Gil Slovic, supra, note 60, at 464. Examples of statistics not 
unfluencing risk assessment include fear of flying or lack of fear 
Of smoking. 


62. Id. 
63. Id., at 465-474. 


femeecurran, Supra, note 3, at 226. 


a 


65. Id. 
66. ancl. 


67. This is assuming that estimates of 1 to 1.5 million Americans 
harbor the virus. President Reagan and Vice President Bush 
recently called for wider mandatory testing. Bush Opens Meeting 
by Endorsing Wider Testing Proposed by Reagan, 2 AIDS Pol'y & lL. 
(BNA), No. 10, at 1 (1987). Several states have considered 
legislation mandating testing in various situations. In 1986 
testing bills were considered in California, Connecticut, Dela- 
ware, Florida, Hawaii, Indiana, Maine, Massachusetts, New Jersey, 
Oklahoma, Pennsylvania, and Washington. Intergovernmental Health 
Policy Project George Washington University, AIDS Related Bills 


monsidered in the 1986 Legislative Sessions, 48-51 (1987). 


68. SUsEdiy a oUDGa, ROte 3, 220. It is much more difficult and 
less reliable to screen a person's blood for HIV directly. It is 
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not generally done. See, Classification Systems for Human 


immunodeficiency Virus (HIV) Infection in Children Under 13 
Years of Age, 36 Morbidity and Mortality Weekly Report 226 (1987) 


{hereinafter cited as Classification of Children]. Consequently, 
the lack of any documented cases of a person positive for anti- 
bodies being negative for the virus does not predict that it is 
impossible to eliminate the virus from the body. 


MemeerrcLan, SUpra, note 3, at 227-228. 
cone Ld. 


71. Classification of Children, supra, note 68, at 229; Answers, 
Silay, Note 1, at 29. 


feeeeeurran, Supra, note 3, at 226. 
wo, ld. 


feed. , at 227. 


75. Lord, Carey, Work & Goode, The Staggering Price of AIDS, 102 
U.S. News & World Rep. 16-17 (June 15, 1987) {hereinafter cited as 


hora). 


foe id. 


ie 1d. 


Geeeeta.; AIDS' 1991 Economic Burden Projected to Be $66 Billion, 
fees FOl'y & IL. (BNA) No. 8, at 3 (1987). 


9. Intergovernmental Health Policy Project George Washington 
University, A Review of State and Local Government Initiatives 
Affecting AIDS, 33 1987) hereinafter cited as Initiatives]. 
80. Id. . 

fie) 2d., at 31. 


Peeeetd., at 32. 


Oe. Pecwecatamocen Elcking Up Harge share Of Care Tab, 2 AIDS 
Eouey & L. (BNA) No. ll, at 5-6 (1987). 


SameeebOrd, Supra, note /5, at li. 

BS. Pentagon Says HIV Testing Shows 2,139 With Virus, 2 AIDS 
Poamy & wl.) (BNA)YNo. 6, at 3 (1987). 1 to 1.5 million is .42 to 
-63% of the entire population. The military results yielded .17% 
positive of those on active duty tested and .15% positive among 
Gpeplicants to the service. Id. 


86. Leonard, supra, note 7, at 35. 
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Eee Bevlew, SUpra, note /, at 20. SeCymecupsay NOte 25, LOL ad 
list of suggested co-factors. 


88. See, e.g., Leonard, supra, note 7, at 15. 


89. Laws or regulations in several states have done this. See, 
Cal. Health & Safety Code §199.21(tf£) (West Supp. 1987); Prohibition 
of Discrimination in the Provision of Insurance Act of 1986, D.C. 
Act 6-170 (1986); Wis. Stat. Ann. §631.90 (West Supp. 1986). In 
New York the state Insurance Department prohibits HIV testing as a 
precondition to obtain health insurance but not life or disability 
insurance, New York to Ban HIV Tests for Health Insurance, 2 AIDS 
Pol'y & L. (BNA) No. 8, at 9 (1987). In Massachusetts the state 
Insurance Commission prohibits insurance companies from requiring 


HIV tests, Massachusetts Considers Sanctions Against Insurers, 2 
AIDS Pol'y & L. (BNA) No. 1, at 3 (1987). 


90. see, generally, Leonard, Employment Discrimination Against 
Persons With AIDS, 10 U. Dayton L. Rev. 689 (1985). 


omen id. 

Oa) 42 U.S.C. §$1981 - 2000h (1982). 
Oem 42 U.S.C. §2000e-2 (1982). 

94, 42 U.S.C. §2000e(b) (1982). 

Somme 29 U.S.C. §§621 - 634 (1982). 
S65) 29 U.S.C. §623(a) (1982). 

Pym 29 U.S.C. §623(g) (1982). 

98. 29 U.S.C. §630(b) (1982). 


or If an individual can show that discrimination based on a 
medical or physical condition has a disparate impact on a pro- 
tected class the employer will not be able to discriminate because 
of that condition unless there 1S a bona fide business necessity. 


meeeesetteries v. Chicago Transit Authority, 770 F.2d 676 (7th 


Cir. 1985) (discrimination because of sickle cell anemia); Equal 
Employment Opportunity Comm, v. Greyhound Lines, Inc., 635 Ea a 
188 (3rd Cir. 1980) (discrimination because of pseudofolliculitis, 
a disease generally limited to black males); Smith Vv. Of 
@eemecal Corp., 535 F.2d 862 (5th Cir. 1976) (sickle cell anemia). 


100. See, generally, Gittler, Fair Employment anda the Handi- 
eeeeeas a Legal Perspective, 2/7 DePaul Lie» Rev. 954-6 (1978); 
Comment, AIDS and Employment Discrimination Under the Federal 


Bemepilitation Act of 1973 and Virginia's Rights of Persons with 
Disabilities Act, 20 U. Rich. L. Rev. 433 (1986). Government 


workers have been able to assert due process and equal protection 
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objections to handicap discrimination when the reason for the 
discrimination does not have a rationale basis. 


101. Rehabilitation Act of 1973, Pub. L. No. 93-112, 87 Stat. 355 
(1973) (codified at 29 U.S.C. §§701-794). 


102. See, eros Leonard, Employment Discrimination Against 


Persons with AIDS, 19 Clearinghouse Review 1296-8 (1986). 
O 3 Smith-Fess Act, Pub. L. No. 66-236, 41 Stat. 735 (1920). 


104. Discussion of these amendments is found in 1973 U.S. Code 
Cong. & Ad. News 2082-4. 


[ieee 2s U.S.C. §791 (1982). 


106. yeeu.S.C. §793 (1982). Section 502 (29 U.S.C. §792) deals 
with removal of architectual barriers. 


Mie 29 U.S.C. §794 (1982). 


108. 29 U.S.C.A. §701 (West Supp. 1986) (Congressional declaration 
of purpose). Prior versions of this section state the Congres- 
sional purpose as the desire to “provide employment opportunities 
for the handicapped," Pub. L. No. 93-112, §2, 87 Stat. 357 (1973) 
and to guarantee equal opportunity for the handicapped, Pub. L. 
memeso-002, 92 Stat. 2984 (1978). 


1L0i9:, Consolidated Rail Corp. v. Darrone, 465 U.S. 624, 632-4 
Mei; Ge la Torres v. Bolger, 610 F.Supp. 593, 596 (N.D.Tex. 
1985). The Act's protection 1S not limited to those who receive 
rehabilitation services. 


1a . Consolidated, 465 U.S. at 632-3, n. 13; Arline v. School 

Board of Nassau County, 772 F.2d 759, 764 (llth Cir. 1985) aff'd, 
107 S.Ct. 1123 (1987). Congress has noted that employment of the 
handicapped "is of +‘critical importance [to] this Nation." White 
House Conference on Handicapped Individuals Act, 88 Stat. 1631 
(1974). The benefit of integrating the handicapped into society 
1s considered significant in view of increased productivity and 
decreased welfare support. 





pl: S. Rep. No. 1297, 93d Cong., 2d Sess., reprinted in 1974 
U.S. Code & Cong. Ad. News 6373, 6389; School Board of Nassau 

Sounty ve Arbane, 107 S.Ct. 1123, 94 L.Ed.2d 307, 315 (1987); 
meine, 7/2 F.2d at 764; Strathie v. Department of Transporta- 
meen, (16 F.2d 227, 229, 231 (3rd Cir. 1983). Part of this 
concern iS premised on the general moral sense that is associated 
with our Constitution, that all people are equal and should be 
given even handed treatment. 


mee 29 U.S.C. £791 (1982). 


m3. Id. 
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_u@@~~~mee , 6.G0., Prewitt v. United States Postal Service, 662 F.2a 


ee, 201-3 (5th Cir. 1981). 


A, 5). peecperc., Gardner v. Morris, 7o2 F.2d 1l2/jl1, 1277 (8th Cir. 


mee DOYa Vv. Unated States Postal Service, 7/52 F.2d 410, 413 
(9th Cir. 1965); McGuinnes v. United States Postal Service, 744 


Pome sis (/th Cir. 1984); Treadwell v. Alexander, 707 F.2d 473, 
eee rltn Cir. 1983); Prewitt 662 F.2d at 302. Ene 19768 Pubew Lie 
No. 95-602, 9z Stat. 2982, codified at 29 U.S.C. § 794a, afforaed 
persons with a complaint under sections 501 and 504 of the Kehabili- 
tations Act with the same remedies available under section 717 of 
Peeweivil Rights Act, 42 U.S.C. § 2000e-16 (1982). 


ieee 29 C.F.R. §§1613.701 - .709 (1986). 
ewe 29 U.S.C. § 793 (1982). 


118. Id. 


1 WO. Drennon v. Philadelphia General Hospital, 428 F.Supp. 809, 
814-6 (E.D.Pa. 1977). 


eewee, ©€.9., Simon v. St. Louis County, 656 F.2d 316, 319 (8th 
Semmea)), cert denied, 455 U.S. 976 (1982); Kogers v. Frito- 


Popeeeenc., Olli F.2d 1074, 1085 (5th Cir. 1980); Bento v. I.T.0. 
Oeeeeot Rhode Island, 599 F.Supp 731, 739 (D.R.I. 1984); see, 


Semewally, 60 A.L.R. Fed. 329 (1982). 
eee 4) C.F.R. §60-741.20 - .32 (1986). 
eee 4) 6 CWF.R. Part 60-741 (1986). 


3. PoeuU.S.C. §794 (1982). The executive branch was included 
under this section in amendments made in 1978. 


12m, Id. 

fee 31 U.S.C. §6716(b) (2) (1982). 
Mme 29 0.S.C. § 794 (1982). 

127. 45 C.F.R. Part 84 (1986). 


Ze . mace meOrder NO. 12,250, 3 C.F.R. 298 (1950 Compilation) 
meerinted in 42 U.S.C.A. 2000d-1 note. 


29. see, e.g., Doe v. New York University, 666 Fe ge2 Ce 6 Lie way ea 
feo Cire, 1981); Simon 656 F.2d at 319; Lloyd v. Regional Trans- 


Pemeation Authority, 548 F.2d 1277 (7th Cir. 1977). 





ee, see e.g., Plummer v. Branstad, 731 F.2d 574 (8th Cir. 1984); 


Pereachnie, 716 F.2d at 230; Doe vs Region 13 Mental Health-Mental 
Retardation Comm., 704 F.2d 1402, 1408 (5th Cir. 1983); Bentaveg- 


Pee. Unated States Department of Labor, 694 F.2d oto (9th “Cir. 
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1982); Doe 666 F.2d at 774; Prewitt, 662 F.2d at 309-10; Bento, 


Soe Upp. at //74;™ Fitzgerala v. Green Valley Area Education 
poemiey, 559 F.Supp. 1130, 1133 (S.D. Iowa 1984). 


131. Under section 501, the final element is that the employer is 
the executive branch or the U.S. Postal Service. 


Te ac When courts rule that a condition 1s a handicap it is 
usually in general terms and does not necessarily involve an in 
Gepen examination of the plaintiff's particular condition. See, 
menmeor bOard Of Nassau County v. Arline, 94 L.Ed.2d 307, 316-20; 
Meee 006 F.2d at 7/5-6; but, see, Forrisi v. Bowen, 794 F.2d 931, 
933 (4th Cir 1986) (Suggests a caSe by case determination of 
handicap status without resort to lists or categories of impair- 
ments). 


ed. see, @.g., Lawyers, Legislators See Justice Department Set- 
back, 2 AIDS Pol'y & L. (BNA) No. 4, at 4 (1987). 


134. Thomas v. Atascadero Unified School District, — F.Supp. 
(C.D. Cal. June 19, 1987) (available on WESTLAW, DCT Database); 
Local 1812, Am. Fed. of Gov't Employees v. United States Depart- 
[eeeet State, F.Supp. _, Case No. 87-0121 (D2 D.C we April 22; 
1987) (available on WESTLAW, DCT Database); accord, Doe v. 
Sememban, 50S N.Y.S.2d 209, 211-2 (N.Y.App.Div. 1986); Dastrict 


27 Community School v. Board of Education, 502 Nae. 5.20 B25 
Meer eoup.Ct. 1986). 


15 . 41 Daily Lab. Rep. (BNA) AA-3 (4 March 1987) (Statement of 
Professor A. Leonard). 


16 Initially some courts construed “otherwise qualified" to 
mean gqualifiead "but for" the handicap. Under this approach a 
blind man would be qualified to drive a school bus if he was 
capable of driving could he see. It is now settled that otherwise 
gGualified means gualified "in spite of" the handicap. South- 


eastern Community College v. Davis, 442 U.S. 397, 406-7 (1979); 
Secer eR. part 84, App. A at 327. 


37 Southeastern, 442 U.S. 406-7; Gardner, 752 F.2d 1271, 1281 
(8th Cir. 1985); Prewitt, 662 F.2d at 307; Careyoy. Cabling soe) 
Pesupp. 1181, 1186 (D.Md. 1985); Bey v. Bolger, 540 F.Supp. 910, 
926 (E.D.Pa. 1982). 


13 8. Alexander v. Choate, 469 U.S. 287, 300-302 (1985); Gardner, 
VozeF.2da at 1284. 


39. Southeastern, 442 U.S. at 402-7; Strathie, 716 F.2d at 234; 
Treadwell, 707 F.2d at 475. 


140. See, e.g., Gardner, 752 F.2d at 1280; Treadwell, 707 F.2d at 


475; Doe, 666 F.2d at 775-6; Prewitt, 662 F.2d at 306-7. 


mee cee, C.g., Ireadwell, /07 F.2a at 4/75. 


54 





fiemeela. (the employer has the burden of showing that the plain- 
Pets uUnSate or inefficient). Bey v. Bolger, 540 F.Supp. 910, 
926 (E.D.Pa. 1982) (to be otherwise gqualitied an individual must be 
capable of safe and efficient performance of essential functions). 
Mere cliggs v. Duke Power Co., 401 U.S. 424, 431-2 (1971) (the 
defendant failed to show that discrimination based on IQ test was 
valid business necessity in light of disparate impact on minori- 
ties); Daubert v. United States Postal Serv., 733 F.2d 1367, 1370 
(10th Cir. 1984) (union contract preventing accommodation was a 
valid business excuse for discrimination). 


KAS . No federal court has considered this issue. The state 
courts and legislatures that have considered insurance and medical 
costs have rejected them aS an economic hardship defense. Pa. 
Beets snn. tit. 43, §954(p) (Purdon Supp. 1987) ("Uninsurability or 
increased cost of insurance under a group or employee insurance 
plan does not render a handicap or disability job related."); 
State Div. of Human Rights v. Xerox Corp., GomeeNSG Y.2d 213, 460 
Mereeza 695, 491 N.Y.S.2d 106, 108 (N.Y. 1985) (if a person suffers 
an impairment, in this case obesity, employment may not be denied 
because of any actual or perceived undesirable effects on dis- 
ability or life insurance programs); Dairy Equip. Co. v. DILHR, 95 
Wis.2d 319, 290 N.W.2d 330, 332, 336-7 (Wis. 1980) (higher cost to 
the company for the care and treatment of handicapped respondent 
if injured does not permit discrimination); Chrysler Outboard 

Corp. v. DILHR, 14 Fair Empl. Prac. Cas. (BNA) 344, 345 (Wis. Cir. 
Ct. 1976) (higher cost of insuring cancer victim does not justify 
aeserimination). 


144. The Department of Justice, Office of General Counsel, 
recently opined that contagion is not a handicap and therefore if 
you discriminate against someone because they are contagious, you 
are not discriminating against them solely by reason of handicap 
even if they are handicapped. 122 Daily Lab. Rep. D-1 (June 25, 
1986). This analysis was rejected by the Supreme Court in School 

Bd. of Nassau County, 94 L.Ed.2d 307 (1987), which held if a 
handicapped person is also contagious you cannot discriminate 
against them because of the contagion. 


145. Private employers who do not receive federal aid or govern- 
ment contracts are not prohibited from discriminating against the 
handicapped under Federal law. 


146. See, e.g., Colo. Rev. Stat. §24-34-402 (1982); Ga. Code Ann. 
§§34-6A-2, 4 (1984) (§34-6A-3 differs from the Federal statute by 
expressly excluding communicable disease from coverage under the 
act); La. Rev. Stat. Ann. §§46:2253 - 2254 (West 1982); Mass. 
mame Laws ch. 151B, §§1, 4 (Michie/Law. Coop. Supp. 1987); Minn. 


meeeee ANN. §363.01 (West Supp. 1987). 


wa . Macolbmevemelateauotates POStal Serv., 7oo F.2d 1244, 1248 
(oth Cir. 1985). 


148. 29 WeSC. A. §706 (8) (B) (West Supp. 1967): 
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Pee ochool Bd. of Nassua County, 94 L.Ed.2d at 315-6. 
meee sce, ©.g., Jasany, 755 F.2d at 1248-50 


moeeeeoce, infra, notes 169-180. See, also, Carty v. Carlin, 623 
F.Supp. 1181 (D.Md. 1985) (heart disease and a hernia considered a 
meanaredp). Cir., Plummer v. Branstad, 731 F.2d 574 (8th Cir. 
1984) (Huntington's Chorea, a communicable disease, was considered 


a handicap without discussion). 
ieee 29 C.F.R. §1613.702 (1986). 
ieee ol C.F.R. §60-741.2 (1986). 
ioe 45 C.F.R. §84.3 (1986). 


155. The fact that the regulation includes cosmetic disfiguration 
aS an impairment reflects a concern over a condition that does not 
directly impair an individual, but may cause discrimination 
because of peoples' perception. The question remains how far the 
courts will go in accepting the regulatory material supplementing 
the statute. 


13536. HIV can affect the neurological system. See, supra, note 20. 


157. The primary opportunistic infection associated with AIDS is 
a pneumonia, an infection of the lungs. 


158. HIV infects white blood cells, a component of the hemic and 
lymphatic systems. 


iso". Meee .F.R. §84.3 (1986). DiemeGehtindtaen In 29 “CCF oR: 
§1613.702 (1986) ais the same except there is no mention of the 
respiratory system. 


160. 41 C.F.R. §60-741.2 (1986). The regulations under sections 
501 and 504 do not expressly define "substantially limits." 


oem l C.F.R. §84.3 (1986); 29 C.F.R. §1613.702 (1986). 


MG? . School Board of Nassau County, 94 L.Ed.2d at 316 (noting 
that the regulations were drafted with the oversight and approval 
Same ongress); Mantolete, 767 F.2d at 9421-3; Jasany, 755 F.2d at 
feeboe, 666 F.2d at 7/6-7; Prewitt, 662 F.2d at 307; Camenisch 
Cemeniversity Of Texas, 616 F.2d 127, 132-3 (Sth Cir. 1980); 
Seer torres, 6109F 7Supp. at 596; Fitzgerald, 589 F.Supp. at 1136; 
Stevens v. Stubbs, 576 F.Supp. 1409, 1414 (N.D.Ga. 1983); Bey, 540 


Meetpp. at 924; Doe v. Syracuse School Dist., 508 F.Supp. 333, 


336-7 (N.D.N.Y. 1981); but, see, Bowen v. American. Hosp. Ass'n., 
90 L.Ed.2d 584 (1986) (rejecting HHS regulations concerning pro- 


foundly handicapped infants). The HHS regulations can be more 
generous to the plaintiff than might be required by the statute. 
Hommexample, 45 C.F.R. part 84, App. A at 331, states that the 
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reasonable accommodation requirement under §504 is the same as 
Seu3. This varies from some court decisions holding that §503 
imposes a greater duty to accommodate than §504 because §503 has 
fameeameirmative action requirement. See, Southeastern Comm. 
Gemerege, 442 U.S. at 410-1; accord, Prewitt, 662 F.2d at 306; 
Mitzoerald, 589 F.Supp. at 1137. The regulations also provide 
that an employer may not ask an individual if he is handicapped. 
45 C.F.R. §84.14 (1986). This prohibition has not been enforced 
by the courts. See, Southeastern Comm. College, 442 U.S. at 406; 
Peeve Region 13 Mental Health-Mental Retardation Comm., 704 F.2d 
ame, 1410 (5th Cir. 1983). 


G3. A similar way to separate the various class of infected 
people has been suggested in Leonard, supra, note at 20. 


164. See, e.g., Local 1812, F.Supp. __, (available on WESTLAW, 


DCT Database, at 7); In Brief, 1 AIDS Pol'y & L. (BNA) No. 23, at 
7 (1986) (Maryland Comm. on Human Relations considers AIDS to be a 


handicap); Five States Call AIDS Handicap Under Anti-Bias Laws, 1 
AIDS Pol'y & L. (BNA) No. 13, at 4 (1986) (the article actually 
lists 13 states: Colo., Del., Fla., Maine, Mass., Minn., N.H., 
N.M., N.Y., Or., R.I., Tex., & Wis.); Lawyers, Legislators See 
Justice Department Setback, 2 AIDS Pol'y & L. TENE No. 4, at 4 
mes 7). 

ieeeeocnoo!l Bd. of Nassau County, 94 L.Ed.2d at 3l/ n. 7. 


166. Thomas v. Atascadero Unified School Dist., — F.Supp. , 
(available on WESTLAW, DCT Database). 


ie 7 . The plaintiff had ARC. The court notes the debilitating 


effects of AIDS then characterizes everyone infected with HIV as 
handicapped. 


168. Local 1812 v. United States Dept. of State, _ F.Supp.__, 
(available on WESTLAW, DCT Database). Accord, Cronan v. N.E. 


memeecO., 41 Fair Empl. Prac. Cas. (BNA) 1273, 1275-7/ (Mass. Sup. 
ietemet 986). 


169. School Bd. of Nassau County v. Arline, 84 lie Gs 2G wee 7 
(1987); Arline v. School Bd. of Nassau County, 772 F.2d 769 (11th 


Mee 1985), aff'd 94 L.Ed.2d 307 (1987). 

P70. E.E. Black v. Marshall, 497 F.Supp 1088 (D. Hawaii 1980). 
ime. Davis v. Bucher, 451 F.Supp 791 (E.D.Pa 1978). 

172. Doe v. New York Uni., 666 F.2d 761 (2nd Cir. 1981). 


173. Vickers v. Veterans Admin., 549 F.Supp. 85 (W.D. Wash 1982). 


74. Tudyman v. United Airlines, 608 F.Supp. 739 (C.D.Cal. 1984). 


Su 





Loe Sem emlomtcomy SOlger, 610 F.Supp. 593 (N.D.Tex. 1985), 
sumo 7ol F.2d 1134 (5th Cir. 1986). 


7c. eeleaiyey ss UNLcCed States Postal Serv., /55 F.2d 1244 (6th Cir 
eS) . 


meeeeoecevens Vv. Stubbs, 576 F.Supp. 1409 (N.D.Ga. 1983). 
178. Forrisi v. Bowen, 794 F.2d 931 (4th Cir. 1968). 


memmeeocsceriing v. Walters, /60 F.2G 859 (8th Cir. 1985). 


Meee chol VY. Mecklenburg County, 42 N.C.App. 225, 256 S.E.2da 477 
wreemete.App. 1979). 


iomeecee, €.g., de la Torres, 610 F.Supp. at 596. 


Meeeeeoce, €.9., Doe, 666 F.2d at 775; Carty, 623 F.Supp. at 1185; 
Pameeotack, 497 F.Supp. at 1096-8. 


moemeeoece, €.9., Jasany, /55 F.2d at 1250-1. 
ieee 49/7 F.Supp. 1088 (D.Hawaii 1980). 

hee id., at 1091. 

Boome td., at 1098-1100. 

ieee Ld., at 1100. 


188. Id., at 1099. "A person who is disqualified from employment 
in his chosen field has a substantial handicap to employment, and 
is substantially limited in one of his major life activities." 


189. Pee ce la torres, 61700EF.Supp. at 596; accord, Advocates 

Bemm=iandicapped v. Sears, Roebuck & Co., 6/7 I1il.App.3d 512, 385 
N.E.2d 39, 43 (I11.App.Ct. 1978) (kidney transplant recipient). A 
universal discrimination law is not necessarily bad, but it does 
exceed the scope of the Rehabilitation Act. There is an obvious 
temptation to expand the coverage of the Act by any jurist inter- 
ested in evenhanded treatment of everyone in the employment 
market. This temptation is fueled further by Congressional 
Statements that the Act was intended to prevent unreasonable 
prejudice and attitudes hindering employment opportunities. 


TG Jasany, 755 F.2d at 1248-9; Tudyman, 608 F.Supp. at 746. 
91 . min. Natemins, CO. Vv. Fair Bmpl. & Housing Comm., 32 Cal.3d 
603, 651 P.2d 1151, 186 Cal.Rptr. 345 (Cal. 1982) (high blood 


peessure); Burgess v. Joseph Schlitz Brewing Co., 298 N.C. 520, 
Meee) .-2d 248 (N.C. 19/79) (glaucoma); Philadelphia Elec. Co. v. 


20 





Pennsylvania Human Relations Comm., 448 A.2a 701 (Pa.Commw.Ct. 
Teepiriobesityy . 


fee 209 S.E.20 at 253. 
fee OD) 62d at 1155. 


eee bocel] 13812, #}.F.Supp.. (available on WESTLAW DCT Database, 
au /). 


195. These arguments are discussed infra, 29-30. 


oie. Pomme NO. 99-002, “92 Stat, 2982 (1978); Pub. L. No. 
Poeolo, 88 Stat. 1619 (1974). 


197. Jones, Nicuies. Legal Analysis of Department of Justice, 


Office of Legal Counsel, Memorandum on the Application of Section 
504 of the Rehabilitation Act of 1973 to Persons with AIDS, 


Congressional Research Service, Library of Congress, 21 (August 
feo); Leonard, supra, note 7, at 27; cf., Local 1812, 
__F.Supp.__, (available on WESTLAW DCT Database, at 7). 


198. School Bd. of Nassau County, 94 L.Ed.2d at 317 n. 7. 


199. An attempt to amend the Rehabilitation Act following School 

Bd. of Nassau County to expressly exclude coverage of contagious 
diseases failed in committee. 97 Daily Lab. Rep. (BNA) A-11l 
elnsie7 ) . 

mee see, Supra, note 110. 


Ode. It must relate to the potential impairment or elise the 
discrimination is not solely because of the handicap. 


Pu ochool Bd. of NasSau County, 94 L.Ed.2d at 317. 


203. Peoeecwr cesta TOrres, G10 F.Supp. at 596 (leftt-handed- 
ness); Tudyman, 608 F.Supp. at 745 (over weight); accord, Provi- 
Sene@e JOUrnal Co. v. Mason, 359 A.2d 682 (R.I.Sup.Ct. 1976) (whip- 
lash considered too minor to be an impairment). 

woe 29 *U.LS.C.A. § 706(8)(B) (West Supp. 1987). 

BeSeeoee, €.9., JaSany, 755 F.za at 1249. 

206 « Bento, 599 F.Supp. at 736 (plaintiff, a longshoreman, was 
given work by all other employers of longshoreman in area except 
defendant); E.E. Black, 497 F.Supp. at 1094, 1099. 

Bee Jasany, 7/55 F.2d at 1249; E.E. Black, 497 F.Supp. at 1100-1. 


Zoo. Tudyman, 606 F.Supp. at /45-746. 


209. Southeastern Comm. College, 442 U.S. at 405. 
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mameecardner, 752 F.2d at 126i; Prewitt, 662 F.2d at 307; Carty, 
Gee emUpp. at 1186; Bey, 540 F.Supp. at 926. 


eee oce, €.9., Mantolete, 7/67 F.2d at 1423-4 (the defendant has 
the burden to develop possible accommodation plans and prove that 
accommodation is not possible even if the plaintiff can offer no 
Suggestec accommodations); Gardner, 752 F.2d at 1280 (the plain- 
tiff must produce sufficient evidence to make a facial showing 
that reasonable accommodation is possible, then the defendant 
bears the burden of proving the inability to accommodate the 
handicap); Treadwell, 707 F.2d at 475 (the defendant must show 
that the job criteria disqualifying the plaintif is job related); 
eeweooo F.2d 7/6-/ (the plaintitf£ must prove that "but for" the 
handicap he is qualified, the defendant must then prove that the 
plaintiff is not qualified "in spite of" the handicap); accord, 
New york State Ass. tor Retarded Children v. Carey, 612 F.2d 644, 
650 (2nd Cir. 1979) (the defendant could not meet his burden of 
Showing hepatitis B posed a risk in the classroom because there 
was no epidemiologic evidence documenting transmission through 
casual contact). 


212. Southeastern Comm. College, 442 U.S. 405-8. 
mene treadwell, /G7 F.2d at 475; Doe, 66 F.2d at 776-7. 


214. Doe v. Region 13, 704 F.2d 1409; Bento, 599 F.Supp. at 742. 
Pee treadwell, 707 F.2d at 475; Doe, 66 F.2d at 776-7. 
foe 94 L.Bd.2d 307 (1987). 


meee td, at 320 n. 16; Mantolete, 767 F.2d at 1421-2 (rejecting 
elevateac risk test for proof of substantial harm); Doe, 666 F.2a 
at 777 (rejecting "more likely than not" test for substantial 
harm). 


28. School Bd. of Nassau County, 26 l.bdacd at 321; accord, 
New York State Ass. for the Retarded, 612 F.2d at 650. 


Paoee ochool Bd. of Nassau County, 94 L.Ed.2d at 321. 


220. The restrictions on nuclear power plants and recombinant DNA 
are examples where courts and legislatures have allowed the 
potential for major harm to overshadow the low probability that 
fiewnarm will ever occur. See, Slovic, supra, note 60, at 485-8. 
Fear of genital herpes, an incurable, but not fatal, disease, also 
has led to several cases of inappropriate risk assessment. See, 


Somment, Fear itself: AIDS, Herpes and Public Health Decisions, 3 
Yale L. & Pol'y Rev. 479, 496-504 (1985). 


Zei. Board. Of Educ v. Cooperman, 209 N.J.Super. 174 , 507 A.2a 
253, 267-71 (N.J.Super.Ct.App.Div. 1966) (noting some risk of 


transmission of HiV in the classroom); 108 Daily Lab. Rep. (BNA) 
A-1l (June 8, 1987) (reporting arbitration hearing holding that 
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employee with AIDS would pose a danger working in a nursing 
Heme); Ct., Cordero v. Coughlin, 60/7 F.Supp. 9 (S.D.N.Y. 1984)- 
(mOting risk of transmission of HIV in prison setting); Georgia 


school Boara Bans Students, Teachers With AIDS, 1 AIDS Pol'y & L. 
were) No. 16, at 3 (1986). 


222). Passenger Sues American Airlines Over Bite, 1 AIDS Pol'y & 
L. (BNA) No. 17, at 2 (ticket agent with HIV infection bit pas- 
senger during altercation. The suit seeks $25,000 in damages for 
assault and battery, $1 million for emotional suffering, $1 
million for negligent hiring, and $10 million for exemplary 
damages). 


fee 15D F.2d «169 (2nd Cir. 1947). 
224. Answers, Supra, note 1, at 5-7. 
mon (C94 COL. Ed.2d 307. 


PeemeeaAlSwers, Supra, note 1, at 5-7. An AIDS vactim with tuber- 
culosis is capable of transmitting it to otherwise healthy people. 


Ze]. pee, ©-d., Duran v. City Of Tampa, 430 F.Supp. 75, 78 
ame rPla. 1977). 


foo Gb.G&. Black, 497 F.Supp. at 1104 

Poe, 94 «OL. Ed.2d 307. 

Zoe See, supra, note 25. 

femeee cee, ©€.g., Bentivegna, 694 F.2d at 662-3, 

C2 « see, e.g., Gardner, 752 F.2d at 1284; Grube v. Bethlehem 
Area School Dist., 550 F.Supp. 418, 423 (E.D.Pa. 1982); Wright 
femeorumbia Uni., 520 F.Supp. 789 (E.D.Pa. 1981); Poole v. South 
Peeaentacld BD. of Educ., 490 F.Supp. 948, 953-4 (D.N.J. 1980). 
233. Local 1812, F.Supp. (available on WESTLAW, DCT Database, 
at 8-11); see, also, Gardner v. Morris, 752 F.2d 1271 (8th Cir. 
1985) (manic-depressive employee properly denied post in Saudi 
Arabia where his medical condition could not be monitored or 
treated). 

Zee See, Supra, note 8. 


ZO. Macher, AIDS Case For Diagnosis, 151 Military Med. 62-63 
(1986) (Coccidioides immitis). 


236. Redfield, Wright & Tramont, The Walter Reed Staging Classi- 
fication for HTLV-III/LAV Infection, 314 N. Eng. J.~ Med. 131 


(1986) [hereinafter cited as Redfield]. 


237. id.; Cf., Local 1812, F.Supp___ (available on WESTLAW, DCT 
Database, at 5). 
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Bee Local 1812, F.Supp. (available on WESTLAW, DCT Database, 
at 5); Redfield, supra, Motem2eGneat 131. 


woe 6 ee, Supra, note 38. 
mae 29 U.S.C. §§1001 - 1461 (1982). 


241. 29 U.S.C. §1140 (1982); see, generally, Kross v. Western 
Meee Ose, 701 F.2d 1238 (7th Cir. 1983); Folz v. Marriott Corp., 
594 F.Supp 1007 (W.D.Mo. 1984); Martucci, Utz, Unlawful Interfe- 


rence with Protected Rights Under ERISA, 42 J. Mo. B. 177 (1986). 
eee 29 :*ULS.Cw. §623(g) (1982) 


243. eos Se moe O0Ue kK) ALI82Z)) see, generally, 15 Am.Jur.2d 
Civil Rights §177 (1976 & Supp. 1986). 


244. see, supra, note 143; but, see, Metropolitan Dade County, 
274 So.2d at 585. 


245. Metropolitan Dade County, 274 So.2d at 585; Advocates for 


the Handicapped, 385 N.E.2d at 41; Philadelphia Elec. Co., 448 


246. Southeastern Comm. College, 442 U.S. at 510; Gardner, 752 
F.2d 1284; Treadwell, 707 F.2d at 478; Bey, 540 F.Supp. at 926. 


Wee 45 C.F.R. §84.12 (1986). 
248. See, supra, note 89. 


249. see, e.g. , Bentivegna, Damo Oocs;eOMe, See, Philadel= 
phia Emec. CO. , ‘446 A.2d at 708 (allowing a eeecuno enone 


250. See, e.g., Pushkin, 658 F.2d at 1389; Stevens 576 F.Supp. at 
1413-4. 


® 


eee cL., Bentivegna, 694 F.2d at 621-2. 


252. euonaieve Neb. Tel. & Tel. Co., 41 Fair Empl. Prac. Cas. 
(BNA) 1268, 1260 (D.Mass. 1986) (employees threatened to lynch 
plaitiff with AIDS if he returned to work); Sanitation Workers 

Refuse to Work With Colleague, 1 AIDS Pol'y & L. (BNA) No. 12, at 
7 (1986) (40 N.Y. Sanitation workers refused to work out of same 
garage as AIDS victim). 


23. Hageweye Veen & lb Marine Serv., iInc., 788 F.2d 315 (5th Cir. 
1986) (worker doused with carcinogenic substance sued because of 


fear of developing cancer); Nurse Charge AIDS Stress Caused Son's 
Birth Defects, 2 AIDS Pol'y & L. (BNA) No. 7, at 6 (1987); Nurse 


Wins Comp Claim Over Fear of AIDS, 2 AIDS Pol'y & L. (BNA) No. 3, 
eer2 (1987). 
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eeoee, 29 C.F.R. § 1604.z2{a) (1) (1i1) (1986); accord, 669 F.2a 
Meee to) (7th Cir. 1982) (preference of race); Fernandez v. Wynn 
Seeeonw, G5s°F.s20 1273, 1276 (9th Cir. 1981) (perference of sex); 


Pemeots V. United Airlines, 444 F.2d 1194, 1199 (7th Cir. 1971)- 


Meeeerence Of sex); Diaz v. Pan Am World Airways, Inc., 442 F.2d 
Seeeeoos (oth Cir. 1971); but, see, Firing of Gay Employee Over 


A1DS Fear Upheld, 2 AIDS Poi'y & L. (BNA) No. 7, at 8 (1987) (in- 
dustrial tribunal upheld firing of homosexuai in U.K. because of 
co-employees' fear of contracting AIDS). 





ewes U.S.C. §157 (1982); NLRB v. Washington Aluminum Co., 370 
U.S. 9 (1962) (upholding employees rights under the Act to engage 


in concerted activity in response to perceived threat to health 
and safety); see, generally, Atleson, Threats to Health and 


ealety: Employee Self-Help Under the NLRA, 59 Minn. L. Rev. 647 


(1975); Allen & lLinenberger, The Employee's Right to Refuse 
Hemeraous WOrk, 9 Empl. Rel. L. J. 251 (1983). 


Poe co U.S.C. §143 (1982). Actions under this section will be 
tested under an objective good faith test. The employee must have 
m@eeeteadinable objective evidence of the danger. Gateway Coal v. 

Pemeea Mine Workers, 414 U.S. 368 (1974); see, also, Redwing 

@emeers, 130 N.L.R.B. 1208, 1209 (1961). 


25 « 29 U.S.C. §654 (1982). The Act itself does not permit 
refusal to work because of a perceived threat to safety. Regu- 
lation promulgated by the Secretary of Labor permit refusal when 
there 1S no reasonable alternative and when acting on good faith 
With reasonable apprehension. The right conferred by these 


regulations was upheld in Whirlpool Corp. v. Marshall, 445 U.S. 1 
megs oO) . 


258. Action taken under section 7 of the National Labor Relation 
Act can be justified by an honest belief that the work is danger- 
ous. See, Washington Aluminum, 370 U.S. at 13-15; NLRB v. Modern 

Seeeeeind., Inc., 611 F.2d 811, 814-15 (10th Cir. 1979). It does 
not matter if the belief is unreasonable or unjustified. See, 
Daren BOller Co., 213 N.L.R.B. 818 (1974). Section 7 is limited 
to concerted activity not otherwise barred by a union contract. 


259. The subjective good faith standard applies only to section 7 
of the NLRA. 


260. W.R. Grace & Co. v. Local Union 759, United Rubber, Cork, 
Linoleum & Plastic Workers, 461 U.S. 757 £4x°(1983) (The employer 
Signed a conciliation agreement with EEOC to avoid suit for 
agiscrimination against women. This agreement violated seniority 
provisions of an existing collective bargaining agreement. The 
Supreme Court held against the company for violating the bar- 
gaining agreement even though the company was trying to redress 
sex discrimination.) 


Zole see, Supra, note 255. 
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205 . 


Diaz, 442 F.2d at 389. 


Bee, Supra, note 89. 
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